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OME who fear inflation or post-war economic 
collapse believe that in dealing with such pos- 
sible calamities a totalitarian government has 

great advantages over a democracy. If this is true at 
all, it may be only because democracy has not at- 
tempted to utilize all of the means at its disposal for 
democratic economic control. Democracy, it may be 
added has not developed governmental mechanisms 
suitable for the effective and expert application of 
such tools as it possesses. 

The principal purpose of this article is to describe 
how, in the present defense emergency, one long- 
neglected tool, taxation, may be directed toward the 
stabilization of the economic system and the avoid- 
ance, at least in some measure, of the full force of 
inflation and ultimate collapse. 

The traditional maxims which have been applied to 
the tax system described it as good or bad according 
to the productivity, justness and economy of the taxes 
which comprised it. If the individual taxes had cer- 
tain economic effects, as every tax has, these were 
mainly disregarded or were looked upon as by-prod- 
ucts of littlke moment. However, the economic effects 
of a tax program, which is to finance federal expendi- 
tures of 17 to 20 billion dollars in a single year, cannot 
be considered simply as by-products, nor may they be 
neglected. Ten per cent or more of the national in- 
come cannot be taxed away by the Federal Govern- 
ment without profound repercussions upon individual 
spending, saving and investing. In short, the tax 
system may operate to change the balance between 
those great monetary flows which are the life blood 
of an economic system and whose volume determines 
its health. 


“Dean, Division of Graduate Studies, 
Rochester, N. Y. 


Author’s Note: The readers’ attention is called to the comments 
of Dr. H. Dewey Anderson concerning a flexible tax program in 
Monograph No. 20 of the Temporary National Economic Committee, 
Taxation, Recovery and Defense. See especially Part IV, pp. 235-252 
where reference is made to Dr. Gerhard Colm, Mr. John T. Flynn, 
and others who have suggested methods of fiscal control not entirely 
dissimilar to those presented above. 


University of Rochester, 
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Suggesting a 
Personal Gross In- 
come Tax at Flexible 
Rates as a Tool against 


War-Boom Inflation 








If this is true, the conclusion is warranted that if 
the effects of at least some taxes can be foreseen and 
if, moreover, flexibility could be imparted to their 
rates and the timing of their levy, they might be used 
to correct or counteract unbalancing forces in the sys- 
tem. The proposal to be described involves such a 
flexible use of the gross income tax in the present 
emergency. 

Our defense program, financed by government bor- 
rowing and credit creation by the banks, is generating 
a boom at the present time. The government is 
creating a new and additional demand for labor and 
materials which directly increases the national in- 
come, consumer spending, and savings. For a time, 
the expansion in purchasing power produced by fed- 
eral bond sales will be partially balanced by increases 
in output. Even so, bottlenecks and rising demands 
for higher wages are already producing price increases. 
Once capacity output is achieved, continued deficit 
financing on a large scale will almost inevitably pro- 
duce a rapidly rising price level. And ultimately all 
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of the evils of inflation will be experienced unless 
steps are taken now to deal with the problem. Full 
employment may be reached by the end of 1941 or the 
middle of 1942. At that time it will be too late to 
start thinking about a program of control. The pres- 
ent hesitant steps in the direction of price-fixing, and 
rationing may be greatly hastened and broadened. 
A rigid wage control may be established. Effective 
as these are when exercised by a totalitarian govern- 
ment, they are, however, but stop-gaps of only partial 
effectiveness and great complexity when employed by 
a democracy. Thus far, the administration has given 
no sign of initiating a more fundamental attack upon 
the problem. 


HE ONLY sure way to avoid inflation in a war 

economy is by sopping up the surplus of purchas- 
ing power which is added to incomes by defense employ- 
ment and directed by consumers toward the purchase 
of a limited and inelastic supply of consumers’ goods 
and services. In the same fashion, government must 
siphon off a portion of the savings made possible by 
expanding defense expenditures which otherwise will 
be directed by savers toward an expansion of the 
capacity of consumption industries. Without this ab- 
sorption, private investors would thus be enabled to 
compete with the government for labor and materials 
needed for defense. 

A control device must be found whose character is 
such as to permit its pressure to be increased gradu- 
ally and with careful timing. It must not restrict 
activity or investment while unused resources of la- 
bor and capital are available. A maximum real na- 
tional income must be attained. But in reaching 
maximum output, it is important not only that our 
facilities be properly distributed between defense and 
non-defense industries, it is also just as essential to 
economic balance that the purchasing power which 
is pumped into the pockets of income receivers by 
production be properly distributed between these in- 
dustrial fields on its return trip. We must see to it 
that just as much purchasing power is channeled by 
taxation toward defense industries as was generated 
by them. If less is thus channeled than the share of 
the national income produced by defense activity, 
then the surplus will create an excessive demand for 
the products of the non-defense industries, while the 
government will be forced to further deficit financing 
to meet defense costs. This spiral if uncontrolled will 
continue to disaster. 

It follows that means must be found which will at 
once reduce the growth of consumer expenditures and 
at the same time decrease the new increment of pri- 
vate investment. Let this be made very clear. The 
object is not to decrease the present totals of spend- 
ing and investment but to prevent their rise beyond a 
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level justified by the distribution and limits of our 
productive effort. The control device should be ap- 
plied at once, its force being gradually increased as 
the national income grows. To exercise full pressure 
at once would obstruct expansion; to wait until infla- 
tion appears would invite failure even from a power- 
ful control tool. 


To repeat, the technique used must be sensitive both 
as to the pressure it exerts and as toits timing. This 
means that Congress can only lay down certain broad 
principles, can only define the general limits within 
which control is to be exercised and then establish an 
authority to whose executive hands the details of day- 
to-day policy will be assigned. Congress can create 
the essential tool but its use must be delegated just 
as the control of banking and credit is placed in the 
hands of the Federal Reserve Board or the control of 
agriculture in the hands of the Department of Agri- 
culture. 


A personal gross income tax with flexible rates (the 
precise determination of the latter within stipulated 
limits being delegated to a Tax Authority) will in part 
meet these requirements. There are other ways in 
which the tax system could and should be made more 
flexible for cyclical control. The gross income tax 
affords one possibility. A tax law might provide for 
the immediate levy of a tax of 2 per cent applicable to 
the gross income of all individuals without deduction 
or exemption. The bulk of income payments—wages, 
salaries, and dividends (about 70 per cent of the in- 
come payments to individuals)—could be taxed at 
source at quarterly intervals. Persons receiving rents, 
royalties, interest, and entrepreneurial withdrawals, 
or realizing capital gains, could be required to make 
an annual return and pay tax at the average rate of 
the preceding half year. Individual extrepreneurs 
should be permitted to deduct business expenses in 
computing gross income. 


The tax law should specify a series of alternative 
higher tax rates ranging up to ten per cent, the Tax 
Authority being empowered to raise or lower the 
effective rates applicable in any given quarter in ac- 
cordance with estimated changes in the national in- 
come. Recognition might be given to the small 
taxable capacity of low income families or single in- 
dividuals by providing for payment of an annual 
rebate of the whole amount of taxes paid upon presen- 
tation of evidence that total income did not exceed, 
say, $1,000. Rebate might also be provided up to 
half the amount of the tax if income exceeded $1,000 
but fell short of $1,500. Obviously the number of 
such families and single individuals competent to 
claim rebate would shrink somewhat as the national 
income grew. Finally, the tax law should empower 
the Tax Authority to abolish the tax temporarily alto- 
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gether whenever it appeared that recession was immi- 
nent or in progress. 

Such a law should not prove too difficult or complex 
to administer efficiently since in large measure it merely 
represents an extension of our present social security 
taxes, with the additional inclusion of non-wage in- 
come payments in the tax base. Really, the only new 
administrative machinery necessary would be that 
required for handling claims to rebates, their dispo- 
sition and payment. A simple addition to the net in- 
come tax returns of individuals would provide for the 
computation and collection of that part of the gross 
income tax which is paid annually. 

The personnel of the Tax Authority should be de- 
scribed in detail in the act authorizing its creation. 
A three-man board, appointed by the President (with 
the consent of the Senate) from a list of nominees pro- 
vided by the American Economic Association, the 
National Tax Association, and the American Sta- 
tistical Association, should be required to include one 
outstanding authority on the business cycle, one on 
federal taxation, and one on banking and monetary 
problems. If this method of selection proved im- 
practicable, membership might consist of represen- 
tatives of the Treasury, Federal Reserve Board, and 
Department of Commerce. Whether the tax system 
is given flexibility in the manner described above or 
in some other way, a Tax Authority will be indis- 
pensable to its operation. 


A gross income tax at a rate of 2% per cent when 
the national income was 75 billion dollars, allowing 
for rebates and for the lower yield of other taxes, 
might produce annually somewhere in the neighbor- 
hood of a billion dollars of revenue. At 90 billions 
of national income, the yield of a 5 per cent tax might 
reach 4 billions, that of a 10 per cent tax, 7 or 8 bil- 
lions, leaving, however, a generous share of the in- 
crement of income at the disposal of its recipients. 
The figures given are the roughest of guesses but 
suggest how productive such a tax might be. 

The advantages of a gross income tax as compared 
to higher rates and lower exemptions in the personal 
net income tax are important. Collectible mainly at 
source, because deductions are not permitted, and be- 
cause rates are not progressive, the machinery of 
collection is simplified and, more important, different 
rates could be announced quarterly. Furthermore, 
payments would be nearly contemporaneous with in- 
come receipts and would, therefore, represent dollars 
of similar purchasing power. This should prove of 
great assistance both to the government and to the 
taxpayer in a period of rising prices. Our present net 
income tax cannot be collected until long after income 
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has been earned and spent, its rates must be deter- 
mined months in advance of payment, and the value 
of the tax dollar may be far different from that of the 
dollar of income from which tax is paid. 


By some, this proposal of a gross income tax geared 
to changes in the national income, will be challenged 
because it seems to abandon the generally accepted 
principle of ability to pay. Why saddle the cost of 
defense upon those least able to bear it? Of course, 
the question is not entirely fair, for other much heavier 
taxes will fall upon the well-to-do in addition to their 
share of the gross income tax. But this must be made 
very clear; unless those who spend the largest pro- 
portion of the national income for consumers’ goods 
(those with incomes below $2,500) are so taxed that 
their effective demand is correlated with the annual 
output of such goods, their income dollars will be 
taxed away indirectly through the mechanism of in- 
flation. Taxed directly, the lower income groups 
may avoid the heavy additional burdens which infla- 
tion always imposes upon them. Better to meet the 
cost of defense now out of prosperity earnings than 
to destroy the very economic foundation of those in- 
comes. If democracy cannot survive another “Great 
Depression”, neither can it survive a galloping infla- 
tion which intensifies the severity of post-defense 
collapse. 


XPERTLY used, a flexible gross income tax may 

prevent inflation and may soften the harshness of 
what many consider the inevitable post-war crash. If the 
Tax Authority is given the power to lower or abolish 
the gross income tax, the depression decline in spend- 
ing can be reduced. As government defense pay- 
ments dwindle and national income begins to decline 
with less employment in defense industries, purchas- 
ing power released from taxation would be directed 
toward the satisfaction of peace-time wants. Unem- 
ployed defense workers would find places awaiting 
them in non-defense industries and the whole process 
of transferring resources from the one field to the 
other could be speeded and rendered less hazardous 
Combined with a pre-planned and publicly subsidized 
national housing program, a carefully timed reduc- 
tion in the gross income tax might keep the economic 
machine in full operation. 


Revenue Conference 


At an extraordinary conference between Secretary 
Morgenthau and Republican as well as Democratic 
leaders of the House and Senate, a plan to raise an 
additional three and one-half billion dollars in new 
taxes for fiscal year 1942 has been agreed upon. 













































































































































































































































































































































































































































































COMMUNITY PROPERTY IN PERIL 


Or the Lengthening Shadow of the Clzfford Case 


OW LONG is time? Upon the altar of that 
occult and mystic question judicial logic 
must now sacrifice itself. In 1933, when the 

Supreme Court decided Dupont v. Commissioner,’ hold- 
ing the income of a trust therein involved taxable to 
the grantor, it found that three years was but a short 
time. The trust was created for a three-year term but 
the effect was the same, the court observed, as if the 
trust had been created for only “a month or from day 
to day”. Assumptively, when the trust was created 
the Dupont family was a happy family and no shafts 
of distrust could penetrate the ramparts of its intimacy. 
In that sweet emotional security time in fact did not 
exist; three years would pass as if they were three 
skylarks singing their spritely way through the an- 
cestral grounds. 

Could it matter, then, how many years? In Clifford 
v. Helvering * the trust was created for a five-year term 
and still the term was short. To have regarded it 
otherwise would have been “to treat the wife as a 
complete stranger; to let mere formalism obscure the 
normal consequences of family solidarity ; and to force 
concepts of ownership to be fashioned out of legal 
niceties which may have little or no significance in 
In the Dupont case 
the income was directed to be used for a family pur- 


such household arrangements.” 


pose, the payment of premiums on life insurance taken 
out for the benefit of the grantor’s wife and children. 
In the Clifford case the income for the period of the 
trust belonged to the grantor’s wife but the grantor 
retained over it for the period of the trust, as trustee, 
the apparently conflicting dominion of an owner. Just 
how he might have used the income for a purpose in 
conflict with the interest of his wife was not clear; for 
as long as they were friendly the interest of one was 
the interest of both, and if a breach had arisen between 
them his control would soon have had forced upon 
it all the aspects of the trusteeship which in terms he 
had created. In both cases this benefit to the grantor 
accrued rather from the unity of the family interest in 
the use of the income directed or the control over its 
use reserved than from such use or such control taken 
by itself. As long as that unity of the family interest 





* Attorney at Law, Los Angeles, Calif. 
1289 U. S. 685, 3 ustc § 1106 (1933). 
2309 U.S. 331, 40-1 ustc {] 9265 (1940), 


By GEORGE T. ALTMAN* 
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continued the application of the income was no differ- 
ent from what it would have been had no trust been 
created. In that lies the rationale of the court’s con- 
clusions. 

Of what consequence, then, is the number of years 
for which the trust is created? If anything, it measures 
the unity of interest ; the greater that unity, the longer 
the term for which the trust will be created. If then, 


George T. Altman 





the length of the term is offset by the degree of unity 
of interest, the net effect is the same no matter how 
long the term of the trust. A like result will follow 
with respect to the element of reserved control. The 
greater the unity of interest, the less desire there will 
be for reserved control. If then, the extent of control 
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reserved is weighted by the degree of unity of inter- 
est, the net effect is the same no matter how much 
control is reserved. The point can be stated mathe- 
matically. As between the term of the trust and the 
unity of family interest it is a case of two plus quan- 
tities which are by force of their relation always equal, 
so that their difference is always zero. As between the 
unity of family interest and the control reserved it is 
a case of two minus quantities which are by force of 
their relation complementary. Their sum is there- 
fore always the same if other quantities are unchanged. 
As between that sum and the term of the trust it is a 
case of a minus quantity and a plus quantity which 
are by force of their relation always equal except for 
their signs. Therefore the sum of all three quantities 
is always zero. Because of the unity of family interest 
the transfer in trust is one in form only; in substance 
no transfer has occurred, or, mathematically speak- 
ing, in substance the transfer is zero. 

That the Board and the courts are giving way to 
this principle, although not entirely consciously, their 
emanations since the Clifford case attest. In Com- 
missioner v. Berolzheimer® the Circuit Court of Ap- 
peals for the Second Circuit applied the Clifford case 
to nine- and ten-year trusts. Accepting the principle but 
indicating its obscurity and elusiveness the court 
stated: 


“We can see no valid distinction from Helvering v. Clifford 
although we confess that it is hard to set limits or draw 
analogies which may be of service in interpreting a rule 
which deals with situations so much outside of ordinary legal 
categories.” 
In Commissioner v. Branch‘ the term of the trust was 
the lifetime of the grantor’s wife, and the First Cir- 
cuit there distinguished the Clifford case principally 
on that ground. But the Board, in Fahnestock v. 
Commissioner,® sustaining taxability to the grantor of 
the income of a ten-year trust, and citing as authority 
the Berolzheimer case and White v. Higgins,’ referred 
to the latter as involving a lifetime trust, although in 
that case the First Circuit decided against the tax- 
payer largely on other grounds. The Board in the 
Fahnestock case distinguished the Branch case chiefly 
with the extra fillip that in the Branch case the corpus 
“might never revest in the grantor.” Of course, that 
possibility was also true of the Falnestock case itself 
and even of the Clifford case. The Board thereby 
merely attempted to conceal its rather obvious incon- 
sistency. Certain it is that the Board envisioned the 
possibility that even a lifetime trust might be brought 
within the rule of the Clifford case. 

Thus have the struggles of the bluestockings for 
nearly two centuries to free the married women from 





341-1 ustc J 9156 (1941). 
£114 F. (2d) 985, 40-2 ustc 9727 (1940). 

543 BTA —, No. 79, CCH Dec. No, 11647 (1941). 
§ 41-1 ustc J 9136 (1941). 
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the unity recognized under the common law run aground 
on the realistic shores of taxation. In realism, how- 
ever, there are no precise boundaries and the realism 
of the family intimacy has many facets. To speak of 
family intimacy and of documents and reservations in 
the same breath is but to breathe an incongruity. 
Through the intimacy of the family a man may con- 
trol not only the income of a trust created by him for 
his wife’s benefit but the income of his wife’s separate 
property as well. Or if the balance of the affections 
should run the other way the income not only of her 
separate property and of property placed in trust for 
her, but of his separate property as well, may be as 
completely subject to her dominion as if it were all 
her separate property and her husband were her lackey 
instead. Chattels, estates, domains, the beggar’s cup 
and the king’s crown, alike have crumpled at the feet 
of that emotional force which the courts in their 
euphemistic Victorian pallor have preferred to call the 
family intimacy. That intimacy is neither a creature 
of documents nor a respecter of documents. The 
paltry formalisms of the official’s seal and the bishop’s 
blessing do not prove that the intimacy is there; nor 
if it is there do they measure its force or show its 
prevailing direction. As against it time has no mean- 
ing. If the intimacy is not there, then even as in 
Reading Gaol “each day is like a year, a year whose 
days are long.” If it is there, not only five years or 
ten but life itself is short. On the sea of family in- 
timacy the ship of fiscal justice has embarked upon 
an endless voyage; for that sea is a sea without a port. 


Community Property 


Born of that same marital unity is the system of 
community property. A detailed comparison of the 
elements of that system with those of the system obtain- 
ing in non-community states has already been made in 
these pages.’ Differences of nomenclature and perhaps 
here and there of color and design, but in the soft, 
silken rug of family intimacy they tell the same story. 
It is the same similitude precisely as between a family 
trust with control reserved and no trust at all. Even, 
then, as two things equal to the same thing are equal 
to each other, so the position of the husband as the 
manager of community property and his position as 
grantor of a family trust with control reserved are 
identical. The nomenclature is different and the origins 
are different. But nomenclature is of no importance,® 
“a rose by any other name would smell as sweet”. 
Nor are mere origins of any significance.® Taxation 
is a real and present fact. What are the actual, sub- 
stantial rights in effect ?—that is the question. No- 





716 Tax Magazine 138 (March, 1938). 
8 Senior v. Braden, 295 U. S. 422 (1935). The court and the dis- 
senting justices both recognized and applied the point. See also 
Palmer v. Bender, 287 U. S. 551, 3 ustc J 1026 (1933). 
°U, 8. v. Robbins, 269 U. S. 315, 1 ustc J 154 (1926), 
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menclature and origins may shed some light but that 
light may be only interesting if time and event have 
altered the reality of things. A lengthy analysis is 
unnecessary to show that had Poe v. Seaborn* not 
come before the Supreme Court until today division 
of community income between husband and wife for 
tax purposes would not be allowed. In the short 
decade that elapsed between that case and the Clifford 
case the world came out of the sailing white clouds 
and down to the ground-swirl of heat and dust, and 
so did the law of taxation. 


Poe v. Seaborn is itself an incongruity. The law of 
community property is predicated on the unity of 
husband and wife. The allowance of separate returns 
is predicated on the separateness of husband and wife. 
Each denies the other within the sphere of its meaning 
and its sense. The community property cannot, ex- 
cept by agreement, be partitioned while the marriage 
lasts; 1°" and it ceases to be such the moment the 
marriage ends.'' What it is afterwards is controlled 
by the laws of succession and divorce just as the 
distribution of property on death or divorce is in non- 
community states. Asa system of law sui generis the 
system of community property is related wholly to 
the marital state and its very meaning and method 
assume the unity of husband and wife which was once 
a cardinal principle of the common law. The unity 
is none the less such and none the less real because 
the symbol is the marital community while under the 
common law it was the personality of the husband. 
It is only the symbol that has changed, from the 
physical and personal to the spiritual and ideal, just 
as in religion there has been a growth away from a 
physical to a spiritual God. The human mind has 
now achieved a level at which physical embodiment 
is no longer necessary to the recognition of an ideal 
or principle and devotion and obedience to it. The 
unity of husband and wife in the marital community 
is a real unity, and a lack of accommodation to it of 
the taxing system is a deficiency in the taxing system 
and not in the system of community property. That 
deficiency the Seaborn case displayed in bold relief. 
The division of community income between husband 
and wife in separate returns was a division allowed 
for the very reason that the income was indivisible. 


Joint or Separate Returns 


To this inconsistency a touch of the ludicrous has 
been added by the present requirements with respect 
to the filing of returns. Where husband and wife 
both have income they must file separate returns or a 





10 282 U.S. 101, 2 ustc f 611 (1930). 

a Warburton v. White, 176 U. S. 484, 490 (1900); Smedburg v. 
Bevilockway, 7 Cal. A. (2d) 578, 46 Pac. (2d) 820, 822 (1935); Britton 
v. Hammell, 4 Cal. (2d) 690, 52 Pac. (2d) 221, 222 (1935). 

1 Estate of Brix, 181 Cal. 667, 676, 186 Pac. 135 (1919); Estate of 
Morgan, 203 Cal. 569, 577, 265 Pac, 240, 245 (1928). 
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joint return. If they file separate returns each must 
verify his own return. If they file a joint return veri- 
fication is sufficient if by the one preparing the return, 
but the other must at least sign it.’* If, now, the in- 
come is community income, both have income and 
whether separate or a joint return is filed the wife 
must sign. Suppose, however, the husband, believing 
from experience that the interest of the marital com- 
munity is best served by keeping the wife’s mind free 
of the extent of the community income, fails or re- 
refuses to disclose the amount to her. At least as 
long as the marital state continues he is not accountable 
to her; that fact the Scaborn case frankly recognized. 
Only by a suit for divorce or separate maintenance 
can she compel him to state his earnings. Obviously 
there is nothing in the tax laws which compels him 
during the continuance of the marriage relation to 
open his records to her. If there were such a pro- 
vision in the tax laws it would be a reckless invasion 
of that very family intimacy which both law and pub- 
lic policy have through the entire course of history 
endeavored to protect as the cornerstone of our social 
structure. If then the husband should fail or refuse 
to disclose to his wife the amount of the community 
income, to what can she sign on a tax return? Half 
of the income is hers; she must report it and pay a 
tax on it: yet she not only cannot reach the income 
but she cannot even demand to know how much it is. 
The Supreme Court in the Seaborn case excused this 
anomaly of ownership without the right even to de- 
mand an accounting by the flat statement that “power 
is not synonymous with right”, and that obligation is 
not “coterminous with legal remedy.” There are 
rights in other words, without the right, let alone the 
power, of enforcement. Whatever manner of rights 
such rights may be, if they amount to ownership then 
every nobleman of the railroad track or dusty road 
should pay a tax on the income to which he is entitled 
for educating the citizenry by example in the penalties 
of indolence. 

In the Clifford case, on the other hand, while the 
husband reserved large powers of control over the 
trust which he created for his wife’s benefit, there was 
no attempt in the instrument of trust to deny to the 
wife the right to demand an accounting which every 
beneficiary has under the general law of trusts. Nor 
could the husband, in the Clifford case, waste in de- 
bauchery the income of the trust as he could, in the 
Seaborn case, the income of the marital community. 
True, in the Seaborn case, the husband could not, 
without his wife’s consent, make gifts of the com- 
munity property. Neither could he, in the Clifford 
case, make gifts of the trust property. In fact, that 
is a restriction of no importance, as the Supreme Court 





1 Regulations 103, Sec. 19.51-1(c). 














May 


itsel 
it he 
his € 
of t 
prot 
of h 
wou 
untc 
one- 
tee 
Seal 
mul 
trus 
late 
curl 
best 
sect 
fror 
thos 
of d 
the 
mu 
deli 
con 
rou 
loss 
bar 
the 
hea 
der 
are 
the 
the 
rer 
the 





ord 





May, 1941 


itself pointed out in United States v. Robbins ™ when 
it held taxable to the husband, in spite of the restriction, 
his entire earnings in California before the amendment 
of the California Code with respect to community 
property in 1927. If he had the power to make gifts 
of his earnings without his wife’s consent, to whom 
would he make them? To his relatives? Woe be 
unto him! Conversely, not a single power—not even 
one—was reserved by the husband as grantor or trus- 
tee in the Clifford case which the husband in the 
Seaborn case did not have as manager of the com- 
munity property. During the continuance of the 
trust in the Clifford case the husband could accumu- 
late the income for his wife or pay it over to her 
currently, as he in his “absolute discretion” deemed 
best. He could invest the trust fund in speculative 
securities without liability for losses resulting there- 
from; nor was he liable for any other losses except 
those caused by his own “willful and deliberate” breach 
of duties as trustee. But such powers the husband in 
the Seaborn case also had, as manager of the com- 
munity property. In fact, he could be “willful and 
deliberate” in his mismanagement, he could toss the 
community income away on a single turn of the 
roulette wheel, and still not be liable to her for the 
loss. Nor can it be ignored, with respect to the hus- 
band’s compensation for personal services involved in 
the Seaborn case,—and with minor exceptions the 
headwaters of all community property are earnings 
derived from personal services,—that personal serviccs 
are within the utter control of the spouse who renders 
them. No matter who may “own” the compensation 
the services for which it is received must first be 
rendered and through the hands that rendered them 
the compensation first does pass. This is even true 
as to the wife’s earnings, whether or not the husband 
may have under the statutes some right of action 
against the employer if the compensation is not paid." 
Every power thus reserved by the husband in the 
Clifford case appears a dozen times as great in the 
Seaborn case, and without even any process available 
to the wife whereby she could get the satisfaction— 
just the satisfaction—of knowing the damage he 
might have done. 


The trust in the Clifford case was, indeed, limited 
to five years. Even assuming that that limitation was 
an indispensable factor there at least five years were 
guaranteed if husband and wife both lived that long. 
The trust was not to terminate, nor was it terminable, 
on divorce. The husband could not wind up the trust 





** Note 9, supra. 

* In California the wife can sue her employer for her own earnings 
without joining her husband. Cal. Code of Civil Procedure, Sec. 370. 
The same is true in Washington. Remington’s Revised Statutes of 
Washington, Ann., Sec. 6895. In Idaho she even has the management 
of her own earnings. Idaho Code, 1932 Ann., Sec. 31-914. Nowhere, 
apparently, is she without authority to receive her own earnings. 






COMMUNITY PROPERTY IN PERIL 265 





because the wife had committed a breach of her duties 
as wife. She would not lose her rights under the 
trust, such as they were, because she had sought a 
greener meadow for her emotions to graze in. In the 
Seaborn case, on the other hand, the community prop- 
erty relation could not outlive the marriage. The wife 
could, of course, share in the income accumulated at 
the termination of the marriage; but in the Clifford 
case also the accumulated income was hers. As far 
as the time factor is concerned the dependence of the 
community property relation on the continuance of 
the marriage presents a substantial limitation in the 
Seaborn case which does appear in the Clifford case. 
That it is substantial one need only read the papers 
about the high-bracket spouses in some of the com- 
munity property states. 


Voluntary Act v. “Operation of Law” 


It may be urged that the creation of the trust in- 
volved in the Clifford case was a voluntary act, whereas 
the rights of the wife in the community income in- 
volved in the Seaborn case arose by operation of law. 
What difference that should make when the question 
is the character and extent of the rights is difficult to 
see. But one could point out, if necessary, that mar- 
riage, too, is voluntary, at least in the legal sense. 
Even as one is always presumed to intend the natural 
consequences of his acts, so one on taking a wife in 
a community property state, or moving into such a 
state, should be presumed to intend the accrual of 
such rights in his earnings as a wife under the laws 
there has. In California, moreover, they can always 
by agreement, without terminating the marriage, ter- 
minate their community property relation and place 
their earnings thereafter on a non-community basis.” 
Even where that cannot be done, as appears to be the 
case in Texas,’ it would be a strange distinction to 
say that marriage, together with its legal results in 
the particular state, is any less voluntary than the 
creation of a trust by a husband for the benefit of his 
wife. Only in an academic and philosophic disserta- 
tion would one attempt a quantitative analysis, ac- 
cording to the particular circumstance or act, of the 
so-called freedom of the human will. 


As the shadow of the Clifford case lengthens out 
over the various types of inter vivos family trusts, it 
should be expected then to threaten the citadel of 
community property. Nor let it be hoped that the 
cry of stare decisis will avail. The question is not 
wholly one of statutory interpretation. The Supreme 
Court stated in the Clifford case [Turn to page 269] 





% Marshall v. U. 8. (Ct. Cls.) 26 F. Supp. 474, 39-1 ustc {| 9379, 
certiorari denied, 308 U. S. 597 (1939); Woodall v. Commissioner 
(CCA-9) 105 F. (2d) 474, 39-2 ustc { 9599, certiorari denied, 309 U. S. 
655 (1939). 

16 Stewart v. Commissioner, 35 BTA 406, affd. 95 F. (2d) 821, 38-1 
ustc {] 9246 (1938). 












































































































































































































































































































































































































































































































































T A TIME when we are approaching maximum 
employment it is rather unpopular to talk at all 
about borrowing. Economists repeat that it is 

necessary to put chief emphasis on problems of taxa- 

tion in order to prevent an undue rise of prices at the 
moment when the stream of money payments in- 
creases much more rapidly than the amount of goods 
being produced. The fear of inflation has prevented 
the American nation from obtaining full employment 
in times of peace. The fear of inflation probably did 
more harm than a moderate inflation could possibly 
have created. Today, however, fear of inflation is no 
longer unjustified and the nearer we come to full em- 
ployment the more real the danger becomes. There 
is no fear, however, that economists will not recognize 
this danger. The chances are that they will anticipate 
its occurrence for a period previous to the time in 
which it actually will start. Mr. Marriner Eccles, 

Chairman of the Board of Governors of the Federal 

Reserve System, wrote in the January, 1941 issue of 

the Federal Reserve Bulletin: 

“We are again hearing much about the dangers of inflation. 
It is vitally important to face the inflation issue squarely, 
but it is also important not to become mere inflation alarm- 
ists. We have had too much loose talk about inflation for 
seven years ee 
Dr. John Williams wrote in the February issue of the 
same bulletin: 


“ce 


There is, of course, much more point today in talk- 
ing about the possibility of inflation than there was four 
years ago when the talk was at its height; and there is a 
very real possibility that at some point in the development 
of this defense program, the problem will become a real one. 
But for the present we should hold fast to the fact that there 
are still no signs that the inflationary process is upon us or 


* This paper was presented on March 27, 1941, at the University 
of Chicago at a seminar, ‘‘Fiscal Policy in National Defense’’. 

** Research Assistant in Government Finance, University of 
Chicago. 

‘Pp. 12, 13. 
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even that it is just around the corner. Meantime, prudence 
dictates that we should be prepared to put our house in 


order.” ? 


No matter how much talk there is about a strong 
tax program, and about cutting down consumers’ out- 
lay, there will still be a lot of borrowing in the near 
future due to the defense program, and doubtless it 
will be the kind of borrowing which will mobilize the 
idle balances still resting in the banks. 


The magnitude of the expenditures as compared 
with the expected tax revenue shows most clearly 
why borrowing still must be used at a large scale.’ 


Magnitude of Program 


The total federal expenditures in the fiscal year 
1941, i. e., January 20, 1940 to July 1, 1941 probably 
will exceed 14 billion dollars and the tax receipts will 
be around 7 billion dollars. The expenditures for the 
fiscal year 1942 are estimated at 20 to 22 billion dollars 
and the tax receipts at 8.3 billions. Another set of 
figures is still more drastic. In 1933-’34 we spent a 
monthly average of 45 million dollars for defense. In 
1939-’40 this monthly average was 95 million dollars. 
In August, 1940, defense expenditures reached the 
level of 200 million dollars, in September, 219 million 
dollars, October, 287 million dollars, November, 376 
million dollars, December, 473 million dollars, Janu- 
ary, 1941, 572 million dollars, in February, 592 million 
and in March close to 800 million dollars.‘ 

Undoubtedly, borrowing will still be a chief means 
of financing. During the earlier stages of the defense 


3 Cf. President Roosevelt’s Budget Message to Congress, presented 
January 8, 1941 and the appropriations and authorizations voted 


since that time. Appropriations, authorizations and recommenda- 


tions for defense from July, 1939 to date total more than 39 billion. 

* With the exception of the figures for March, which were not yet 
available when this paper was written, these data were taken from 
the Bulletin of the Treasury Department. 
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program it was perfectly justifiable from a monetary 
point of view to borrow from banks. This facilitated 
an increase in national income by an increase in the 
stream of money payments. The amplitude of the 
defense program necessitated a larger volume of money. 
Great numbers of jobless people could be mobilized 
due to the expansion of demand created by the new 
investments and their multiplier effects. Borrowing 
from banks as compared to borrowing from indi- 
viduals could also be justified on the ground that it 
best assured a higher grade of liquidity for private 
enterprises and that it keeps interest rates low. 

As soon as national income starts to rise sharply, 
other methods are more desirable. There is no doubt 
that if inflation actually exists, taxation should be 
used predominantly. 


Inflationary and Non-Inflationary Borrowing 

Yet, different kinds of borrowing have different 
effects. If funds are used for government spending 
which would otherwise remain unspent or if new 
funds are created for that purpose, we have outright 
inflationary borrowing. From a monetary point of 
view, it does not make much difference whether new 
money is created by the printing press or whether 
banks lend money on government securities. The 
only difference is that in the latter case an interest 
burden is created which would be non-existent if the 
printing press were used for the creation of new funds. 


Non-inflationary borrowing presupposes a reduc- 
tion of current private expenditures. In other words, 
it must come out of current income. This means that 
there must be adequate savings and that these savings 
must be tapped by government loans. 

The only way of achieving non-inflationary gov- 
ernment borrowing is to borrow funds that would 
otherwise be spent for private consumption. Of course, 
such borrowing is as a rule not deflationary because 
the funds will return into the hands of the public by 
government spending. It is hardly imaginable during 
a period of armament expansion that the government 
will either hoard or destroy the funds obtained by 
means of loans. Since there is no increase in the 
circulating medium in the case of non-inflationary 
borrowing, the volume of money remains constant. 
Private spending will be reduced by the amount bor- 
rowed, which, however, will be spent in full by the 
government. The increase in government spending 
is completely offset by a decrease in private spending. 

Borrowing from commercial banks is definitely an 
inflationary method of financing. Borrowing from 
trust funds and the like, is somewhat less expansionary. 
Borrowing from current income and taxation of the 
savings stream as it is done in the case of progressive 
income taxes are essentially non-inflationary while 
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consumption taxes are definitely restrictive. Professor 
Hansen says that: 


“At higher levels of business activity, commercial banks 
are able to find in some measure other outlets for their funds. 
Moreover, at higher income levels, the volume of savings 
increases, and more bonds may be sold to savings institutions, 
government trust funds, and the public. Finally, the progres- 
sive sector of the tax structure yields much larger revenues 
when the national income has risen.” ® 


It seems, however, that even now and in the next 
year commercial banks can take any amount of gov- 
ernment bonds that seems desirable. This, at least, 
is the opinion of Mr. Robert Garner, vice-president of 
the Guaranty Trust Company, New York.® Professor 
Leland, having in mind the cheapness of interest rates, 
maintains that banks can be relied upon to provide 
loans for the needs arising during the next year at 
current rates. These needs were evaluated by Professor 
Leland at 13.9 billion dollars: * 


“There is no necessity at this time for a drive to secure 
individual subscriptions, or for the issuance of longer term 
securities at higher interest rates. Public subscriptions un- 
doubtedly would involve the issuance of securities with longer 
maturities and with interest rates above current short-term 
quotations.” ® 


Nevertheless, Dr. Alvin Hansen is quite right when 
he says that in practice there was a trend from more 
to less inflationary methods of financing coinciding 
with the rise in national income.® 


Borrowing in Recent Years 


During the period from 1933 to 1940 the increase in 
the public debt indicated absorption of 46 percent by 
banks, 19 percent by insurance companies, 11 percent 
by individuals and non-financial corporations and the 
balance by government agencies and trust funds. 


From 1933 to ‘36, when we had an increase in na- 
tional income from 40 to 65 billion dollars, 50 percent 
of the federal expenditures were raised by borrowing, 
of which one half was from commercial banks and 
federal reserve banks and less than one half from sav- 
ings institutions, trust funds, and the public.2° From 
1937 to 1939 only 30 percent was raised by borrowing, 
all of which came from past savings. The commercial 
banks did not contribute at all during this period. 


This trend is largely due to a decline of commercial 
bank holdings of governments during the recession of 
1937. Partly it is also due to the growth of govern- 
ment trust funds. There was an increased tax yield 
from progressive taxation at a time of increasing 
national income. In fact, the latter factor enabled the 


5 Alvin H. Hansen, ‘‘Defense Financing and Inflation Potentiali- 
ties’’ Review of Economic Statistics, Vol. XXIII, No. 1, Feb., 1941, 
p. 4. 

*’ Savings Bank Journal, Vol. XXI, Number IX, Nov., 1940, p. 8. 

7 This was written around Christmas, 1940. 

8’ Simeon E. Leland, ‘‘Federal Debt Problems Arising from the 
Present Emergency’’, The Annals of the American Academy of 
Political and Social Science, Vol. 214 (1940), p. 193. 

* Cf. Alvin H. Hansen, loc. cit. 

1 Hansen, loc. cit., p. 5. 
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government to raise nearly 70 percent of its expendi- 
tures from taxation during the period 1937-’39. 


This trend will automatically continue to work dur- 
ing the expansion period of the defense program. A 
strengthening of the structure of the tax system will 
contribute furthermore towards an increase in the 
tax yield. 

According to Professor Hansen, savings and balances 
held idle by individuals may suffice to finance the fed- 
eral deficit plus the private demand for capital all 
through 1942.11 Still he admits that there is no 
guarantee that the new issues will actually be absorbed 
by the available savings. There is a possibility that 
the corporations will use their idle balances for work- 
ing capital and for the financing of the expansion and 
that banks will have to be called upon to finance the 
deficit. There is also the possibility that individuals 
will subscribe to government loans in excess of their 
savings, and borrow the excess amount from the banks. 
This latter method was particularly much in use dur- 
ing World War I, when it was said that banks loaned 
about three billion dollars on government securities. 


Securities for the Small Investor 

As arule, it is very hard to persuade the people by 
patriotic appeals to reduce their spending and invest 
in government securities unless especially favorable 
offers are made in form of high rates of interest and 
easy convertibility. A high rate of interest places 
heavy burdens on an already over-loaded financial 
system. Easy convertibility of the securities creates 
a potential danger of releasing at an unexpected and 
inopportune moment huge quantities of money, not 
to speak of the liquidity difficulties which the Treas- 
ury may face in the case of an unexpected demand. 
There is no way of being certain that bonds are 
actually bought from savings except in the case of 
purchases made by the lower income classes. From 
a social point of view high rates of interest may be 
given with greater justification to the small earner 
than to members of the upper income brackets. 

The “baby bonds” program of the U. S. Treasury 
tried to limit investment in these bonds at least to 
the middle classes by introducing a clause that the 
maximum acquired by any one individual could not 
exceed the face value of $10,000 annually.''* Of course, 
matters can and will be made much more complicated 
by issuing certain bonds in very small denominations 
only, in order to make it inconvenient for the well- 
to-do to invest in securities specifically created for the 
small holder. 
ut Thid. 

ua This regulation does not apply to the new defense savings bonds 
which have exactly the same characteristics as the old savings bonds. 


Holdings of these bonds are limited to $5.000 maturity value issued 
in any one calendar year. 
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It is quite conceivable that these small securities 
can be sold at higher rates of interest than securities 
being issued in large amounts and accessible to upper 
income classes only. It has been suggested by [’ro- 
fessor Henry C. Simons ”* that higher rates be granted 
to people who have, say, less than a $3,000 annual 
income. The proof of the size of the income can be 
established with the cooperation of the Bureau of In- 
ternal Revenue. Such a savings campaign most 
probably would not have an effect of reducing con- 
sumers’ outlay immediately, but it would tend to 
prevent an expansion of consumers’ outlay. It would 
probably affect the development in the near future 
rather than in the immediate present. 

To prevent the danger of sudden huge demands for 
cash, a blocking of the loans or an inconvertibility 
clause accompanied by a non-negotiability clause would 
certainly be advantageous. Of course, it would be 
practically impossible to place bonds under such 
conditions. 

In the “baby bonds” program and the new defense 
issues, the Treasury is pursuing a policy which, in- 
directly discourages people from converting their bonds 
into cash immediately or in the near future. Special 
issues will be floated beginning May 1, 1941, espe- 
cially designed for the small investors. 

The conditions for redemption are such as to make 
it highly undesirable during the first years but to 
make the holding of the securities for a longer period 
very attractive through a mechanism of benefits in- 
creasing progressively with the period of time the 
bonds are held. This method will be used in the new 
issues in a more pronounced way still as it already is 
in use for “baby bonds.” 

A special “defense series” of “baby bonds” will be 
started. Like the old savings bonds, the new ones 
will be sold at a discount with a maturity of 10 years. 
They will also provide an interest of 2.5 per cent if 
held to maturity. In addition, the Treasury will offer 
the public two kinds of “defense bonds”: one on a 
discount basis, like the “baby bonds,” and the other 
on a combination discount and coupon basis. There 
will be a Series F Savings Bond sold at a discount, 
with a maturity of 12 years, providing a yield of 
approximately 2.53 per cent a vear if held to maturity : 
it can be held not only by individuals but by trustees, 
associations, pension funds, and corporations, with a 
limit of $50,000 cost price of bonds issued in any one 
calendar year, alone or in combination with Series G 
bonds. Denominations will be from $100 to $10,000. 
A Series of Savings Bond will be issued at par, with 
214 per cent interest payable semiannually during its 
12 year term; it may be purchased by individuals and 
others, the same as the Series F, up to a total of 


2 This suggestion was made in a private discussion. 
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$50,000 cost price issued in any one year, alone or 
in combination with Series F bonds. Denominations 
of this series also will be $100 to $10,000.77 

Savings stamps will be sold at post offices and about 
200,000 other outlets in denominations of 10, 25, and 


50 cents and a dollar. When enough stamps have 
been bought, they can be exchanged for “baby bonds” 
or “defense bonds.” The stamps will not bear interest. 


Forced Savings 


If we have to restrict consumers’ outlay, we cannot, 
of course, go without reducing the spending of the 
low income classes which have a huge share in 
the nation’s expenditures for consumption. The 
Keynes 7° plan provides for forced savings instead of 
voluntary savings and goes so far as to substitute 
loans for taxation. 

Keynes proposes, in fact, a requisition of money, 
the effect of which is to restrict the outlay of an indi- 
vidual for the same amount as it would be restricted 
by a tax. Keynes does not recommend compulsory 
saving as an alternative for taxation but as a supple- 
ment to an income tax. The monetary effects being 
the same the only argument for such a plan is an 
argument of social justice. Keynes recommends in 
addition to existing income taxes a blocking or deferring 
of a part of an individual’s income. While the income 
tax increases gradually with increasing individual in- 
come, deferred pay takes a gradually falling portion 
of income. The exemption limits are lower than for 
the income tax. It is recommended that the amounts 
thus borrowed be deposited in savings institutions, 
from which the government will borrow in turn. The 
savings accounts cannot be disposed of by the payers 
unless they prove the existence of an emergency, such 
as accident, sickness, unemployment, etc. This method 
is supposed to reduce the purchasing power of the 
lower income classes without depriving them of their 
earnings. Keynes recommends that after the war the 
accounts be put at the disposal of the owners preferably 
at a time when the reémployment of idle resources 
may be made possible by an expansion of the pur- 
chasing power of the people, especially of the lower 
income classes. The system is beneficial to the low 
income classes in so far as it spares them the definite 
sacrifice of a tax. This plan has all the advantages of 
financing by direct taxation except for the fact that 
it leaves the country with a huge interest burden." 


Conclusion 


The national debt as such is not a burden on 
future generations as it is often misrepresented in 


“a Monthly Review of Credit and Business Conditions, Second 
Federal Reserve District, April 1, 1941, page 25. 

“Cf. John M. Keynes, How to Pay for the War, New York, 1940. 
Cf. also Harold M. Groves, ‘‘Drawing on Wages and Small Incomes 
to Finance Defense,’’ Annals, Vol. 214, pp. 106-110. 
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public speeches and newspapers. Since the debt is 
entirely held by residents of the country, taxpayers 
of the future will have to pay money to the govern- 
ment, which in turn will return it to the bondholders. 
In fact, if taxation rests more heavily on the upper 
classes, greater equalization of wealth will result from 
this type of non-inflationary borrowing. As things 
are at present, however, taxpayers as a group are 
somewhat poorer than bondholders. The conditions 
of the transfer of wealth and the economic friction 
created are too complex in scope to be answered 
definitely in such a simple way. May it suffice to 
indicate that a transfer of wealth between different 
groups of one generation exists in the case of borrow- 
ing as well as in the case of taxation. 

While financing must be subordinated to principles 
of military strategy, it must still be considered as an 
extremely important instrument in the regulation of 
the standard of living, the achievement of social jus- 
tice and particularly in the mobilization of the nation’s 
resources. 


Community Property in Peril 


[Concluded from page 265] 


that it was the purpose of Congress in Section 22(a) of 
the Code “to use the full measure of its taxing power 
within those definable categories.” The power of Con- 
gress is a constitutional question and the doctrine of stare 
decisis has never been considered a serious impediment to 
change in the interpretation of a constitution. Nor 
even if the question is one of statutory interpretation 
is stare decisis a reliable shield. In Helvering v. Hal- 
lock 1" stare decisis was a direct issue on a question of 
statutory interpretation and the Supreme Court brushed 
it aside as if it were a cobweb in the corner of the 
tribunal hall. The crux of the opinion in that respect 
was that the transactions before the court had not 
been carried out in reliance upon the challenged de- 
cisions. If the Seaborn case should now be assailed, 
certainly no taxpayer can be heard to say that he took 
unto himself a wife in reliance upon that case. Far 
be it from one who has enjoyed the perennial warmth 
and blossoms among the stratospheric incomes of one 
of the community property states to cast doubt upon 
any of its virtues. But certainly it will not be easy fora 
taxpayer to whine equity on the issue of division of 
community income between husband and wife on sep- 
arate returns. The taxpayer will find no succor in 
stare decisis. He will find it only in his memories. 





14 Keynes proposes a capital levy after the war. This aspect, 
however, is not discussed here, because we deal exclusively with 
immediate problems and because it is unlikely that any such solu- 
tion would be accepted in the United States in the near future. 


Cf, S. E. Leland, loc. cit. pp. 181-182. Cf. also H. S. Bloch, 
Economic Mobilization, American Council on Public Affairs, Wash- 
ington, D. C., pp. 8-9. 


17 309 U. S. 106, 40-1 ustc | 9208 (1940). 



















































































































































































































































































































































































































































































































































HE JANUARY, 1941 issue of Taxes contained 
an article by Professor Irving Fisher defending 
the thesis that the inclusion of savings under 

the category of taxable income, constitutes a serious 

form of double taxation.’ 

I have replied to the the- 

oretical argument 

where,” but the importance 
of the policy issues in- 


else- 


volved justifies a reply 
addressed to experts and 
laymen with special inter- 
est in the field of taxation. 
With the remarkable 
growth in the use of in- 
come as a measure of tax- 
able capacity a decision to 
include or exclude savings 
is a matter of very seri- 
ous importance. 

The core ot Professor 





Fisher’s argument is suc- 
cinctly stated in the last 
paragraph of his article: 


W. W. Hewett 


“ec 


to tax savings and then to tax their yield 
also is to tax the same thing twice, once in anticipa- 
tion and again in realization to tax both 
involves a form of 
double taxation.” * Taking this language as it stands, 
I wish to make a flat and complete denial of the thesis. 
[ maintain: (1), that the “same thing” is not taxed 
twice, and (2), that no double counting of income is 
involved. 


savings and their fruit 


Before approaching the main argument it will be 
helpful to point out that Professor Fisher appears to 
hold an erroneous conception of the term “double tax- 
ation” as it is used by experts in Public Finance; he 
confuses a problem of structure (or form) with the 


problem of the burden of taxation. Double taxation 


* Head of the Department of Economics, University of Cincinnati. 

‘Irving Fisher, ‘‘A Fundamental Reason for Not Taxing Savings,”’ 
19 Taxes 3 (Jan., 1941). 

7 W. W. Hewett: The Definition of Income and Its Application in 
Federal Taxation, pp. 28-31. 

W. W. Hewett: ‘‘Professor Fisher on Income in the Light of Ex- 
perience,’’ Am. Economic Review, June, 1929, pp. 217-226. 

* Fisher, Op. cit., p. 53. 
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Double Taxation of Savings as Income 


A Reply to Professor Fisher 


By W. W. HEWETI* 


“may be broadly defined as the levy of more than one 
tax upon the same tax base.” * If Ohio had a state 
tax on “property” and another state tax on “real es- 
tate” my home would be subject to double taxation. 
Indiana might have a property tax only and therefore 
reach the home owner only once. But if the Indiana 
rate was 10 mills and the Ohio rates 4 mills for each 
tax, the burden of taxation would be heavier on Indi- 
ana property than on Ohio real estate. Since Profes- 
sor Fisher by implication appears to be concerned with 
the economic effects of taxes on savings it is of signi- 
ficance that the burden of the tax is a matter of rates 
on actual value, rather than of the structure or form 
of the tax. Tax authorities would do well to keep 
this distinction in mind; confusion frequently arises 
because of a careless identification of double taxation 
with the intensity of the tax burden. 


Now the main issue; does an income tax including 
savings within the tax base involve the taxation of 
the “same item” twice and is the concept of income 
advocated by Professor Fisher free from this charge? 
Professor Fisher defines income as services received 
whether in cash or kind—what he calls “yield income” 
and equal to “spendings” ; savings or new investments 
are excluded and income becomes a concept that can 
be identified with consumer goods. The more com- 
mon usage (broadly followed in our income tax law) 
defines income as a net flow of goods and services in 
a given period of time and includes savings as well 
as consumer goods; Fisher calls it “enrichment in- 
come” and identifies it correctly with the popular 
conception of “earnings.” Suppose Mr. Smith uses 
$200, received as part of his salary, to purchase in 
January, 1941 a bond yielding 5% each year and run 
ning for five years. Mr. Smith spends his $10 interest 
each year for clothing and on the maturity of the 
bond uses the principal sum for a summer vacation. 
What would be the amount of his income for each 
of the five years, first, according to the Fisher defint- 
tion, and second, according to the “enrichment income 
definition. [Turn to page 275] 


J. C. Stamp, ‘‘Double Taxation,’’ The Encyclopaedia of Social 
Sciences, Vol. V, p. 224. Col, 1, 
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By HAROLD 


ROFESSOR IRVING FISHER’S recent article 
‘A Fundamental Reason for Not Taxing Savings” ' 
has re-opened the debate on a question frequently 

discussed among economists, but scarcely considered 
by legislators. It is the question whether income 
taxes should be levied against the total annual earn- 
ings of a taxpayer, or whether amounts saved by him 
ought to be exempt. 

There are two basically different interpretations of 
the term income. Income in the sense of earnings is 
largely identical with what people commonly have in 
mind when they talk about a person’s income. Ifa 
person owning no real estate, stocks, bonds, or other 
interest bearing assets received a salary of $1500 dur- 
ing a certain year, he had an annual income of $1500. 
If he was the owner of a savings bank account, and 
$15 interest was credited to him for the year, his in- 
come was $1515. If he owned stocks or bonds, the 
dividends or interest earned increased his income. If 
he owned real estate and leased it to others, the rents 
received less maintenance expenditures, taxes, and 
depreciation were part of his income, and so were 
royalties which he may have received on account of 
an invention formerly made, or the net profit of a 
business in which he may have been engaged. There 
is disagreement on many points among those who 
adhere to the earnings concept of income. Realized 
capital gains or losses, unrealized capital gains or 
losses, inheritances, gifts, insurance proceeds, the use 
of one’s own house, or the work performed by a wife 
in her own household are some of the points at issue. 
Others involve the method of computing income from 
business or profession, from real estate owned, 
from dividends or interest. No definition of income 
in the sense of earnings has yet found general accept- 
ance. R.M. Haig’s definition of income as “the money 
value of the net accretion to one’s economic power 
between two points of time” seems too wide to many, 
who would exclude inheritances, gifts, and the like. 
This at least seems clear, income as it is popularly 
understood, income in the sense of earnings, means 


Certified Public Accountant, New York City. 
‘19 Taxes 3, (Jan., 1941). 
*New York, 1906. 
‘Vol. 7, p. 622 ff. 





The Reasons for Taxing Savings 


A Reply to Professor Fisher 





271 


BENJAMIN * 


an accretion. It is independent of the use to which 
the accreted is put. It includes the part spent as well 
as the part saved. The man who earns nothing but 
his annual salary of $1500 has an income of $1500 a 
year whether he spends all of his money as he receives 
it, or saves part of it, or borrows money and spends 
the borrowed amount in addition to his salary. 


Under the Selective Service Act of 1940, the local 
draft boards have to decide whether a man shall be 
exempt from immediate military service because others 
depend upon him for their support. In the questionnaire 
submitted to them, all persons subject to registration 
are asked to state as follows: 

“The income I earned from my work in my business, occupa- 
tion, or employment during the past 12 months was $....... 


My income from all other sources during the past 12 months 
was $... ie 


The income in which the draft boards are interested 
is income in the sense of earnings, income in the sense 
which has been outlined in the preceding paragraph. 
To such an extent is this the accepted meaning of the 
term income that the Selec- 
tive Service Administration 
in a questionnaire sent to 
millions did not even in- 
dicate how the word income 
is to be understood. 
There is however an- 
other meaning to the term 
income, a meaning that 
has been given to it by 
Irving Fisher himself in 
his book The Nature of 
Capital and Income? and 
in numerous essays and 
lectures. In his article on 
income in The Encyclo- 
paedia of the Social Sci- 
ences * Fisher explains that 
“income consists of serv- 
ices, which can be defined 
as desirable events or the 
avoidance of undesirable 
events.” Fisher identifies income with consumption or 
spendings. A person receiving a salary of $1500 a 
year, who puts $500 in a savings bank and spends 
the rest, receives services valued at $1000, according to 





Harold S. Benjamin 
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Irving Fisher. His income is considered identical 
with his intake of services, or $1000. Fisher calls in- 
come in this sense “yield-income” to distinguish it 
from income in the sense of earnings, which he calls 
“enrichment-income.” The difference between yield- 
income and enrichment income consisting of savings, 
appreciation of assets, inheritances, gifts, and the like, 
is called “capital increase.” 

Fisher’s definition of income as an intake of services 
appears logical. It may however be argued that even 
under that definition savings are income. An increase 
in a savings bank account is a desirable event. It 
does not take place unless the money recipient prefers 
it to a vacation trip, the possession of a fur coat, or 
other luxuries. If the owner of the account later 
draws on his savings for consumptive purposes, the 
services realized again constitute income, but they 
are then offset by disservices of an equal amount 
represented by the decrease in the account. In identify- 
ing income with spendings, Fisher chose to ignore 
the feeling of increased security and freedom of action 
produced by the acquisition of capital, as well as the 
disutility caused by its dissipation. Every scientist 
has the right to mince his own terms as long as he 
properly defines their meaning. The wisdom of ap- 
plying a term of wide every day usage to a fundamentally 
different concept may however be doubted. This 
writer has never been able fully to comprehend why 
Fisher did not consistently use the easily under- 
standable word, spendings, instead of his income or 
yield-income. 


HE QUESTION whether savings are taxed or not 
depends upon the concept of income adopted by the 
revenue law. If the law is aimed at income in the 
sense of earnings, the part that is saved is included 
together with the part spent. If the spendings con- 
cept is adopted, amounts saved are exempt from in- 
come taxation, and all spendings are subject to it, 
whether they come from money earned, borrowed, or 
previously saved. Fisher claims that the latter is the 
only logical procedure. His contention is based on two 
lines of argument, of which one at least is erroneous. 
The market value of stocks, bonds, and other prop- 
erty, according to Irving Fisher, is dependent upon 
the expected future yield of the asset, and not upon 
the enrichment or earnings which the owner of the 
asset expects to derive from it. The latter part of 
this statement is undoubtedly true. The owner of a 
fund of $100,000 will derive very little enrichment 
from it, if he wastes the entire fund within a year or 
two. His earnings from the fund will be large and 
constantly increasing if he spends none of them, but 
adds them to the principal. The present value of the 
fund is independent of those future earnings. It is 
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also true that the market value of an asset other than 
money is equal to its discounted future yield, if we 
use the word yield as it is commonly understood, 
meaning all money or money’s worth coming in or 
becoming available from an asset. Thus the value of 
a good bond is equal to the interest payments and the 
amount of principal that will become due under it, all 
properly reduced at the prevailing interest rate to 
allow for the time which will elapse until they be- 
come payable. A portfolio consisting of several bonds 
is worth the aggregate of the discounted values of all 
the payments which we expect from the bonds presently 
constituting the portfolio, regardless of whether the 
payments are called interest, or principal, or premium, 
and regardless of the disposition which we intend to 
make of the money. This yield, which determines 
market values, is something entirely different from 
yield-income or spendings. The yield-income derived 
from the portfolio is the amount actually withdrawn 
from it and spent. The yield includes receipts not 
spent but re-invested. Professor Fisher fails to see 
that vital difference, and claims, in effect, that the 
market value of an asset is equal to the money and 
money’s worth which the owner of the asset expects 
to spend. He shows several examples where it is 
actually so, but in all these examples he arbitrarily 
assumes that the owner, or his heirs, will eventually 
spend the entire principal and interest, or, what amounts 
to the same thing, that they will from a certain point 
on, forever spend all the interest as it is received. 
In this special case, yield and spendings discounted 
at the interest rate which the asset bears are identical, 
and the market value can be arrived at by discounting 
future spendings. The owners of the asset may how- 
ever continuously save part of the interest which they 
receive, or they may never spend any of it. In these 
instances, the discounted value of the future spend- 
ings is less than the present market value of the asset, 
or even zero. In short, yield-income or spendings 
have as little to do with market values as have earn- 
ings, and we do not have to go into Fisher’s next 
assertion that, because market values presumably are 
based on yield-income, income taxes ought to be based 
on the same thing. 

The other argument which Professor Fisher adduces 
against the taxation of savings is that taxing savings 
involves double taxation. A person with an annual 
salary of $1500 may use $1000 for his personal needs 
and for the payment of income tax, and invest $500 
in a bond which, let us assume, will bear $20 annual 
interest. Fisher now argues that the value of the 
bond is equal to the future vield and that, if we tax 
the $500 in the year in which they are earned, and then 
proceed to tax the $20 payments in the years in which 
they are received, we are in effect taxing the same 
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thing twice. Many other economists, notably John 
Stuart Mill and Einaudi, have expressed the same 
thought. Now, quite aside from the question whether 
double taxation is something that has to be avoided, 
this author fails to see double taxation. The value of 
an asset other than money depends on its estimated 
future yield. This is something different from say- 
ing that the asset and the future yield are one and the 
same thing. In the case just cited, the interest re- 
ceipts of $20 a year, far from being the same thing as 
the $500 originally saved, are not even the automatic 
result of the saving of $500. The person who saved 
the money may decide to hide $500 in cash somewhere 
in his house, or he may choose to deposit it in a non- 
interest-bearing bank account. He may put the money 
into the nearest savings bank which happens to pay 1% 
interest a year, or he may be able to locate a savings 
bank which still pays 1% or 2%. He may invest the 
money in bonds, stocks, or personal loans, yielding 4, 
6, or 8%. In the latter cases risk premiums are in- 
volved in the return which the investor receives, but 
no difference in risk exists between the non-interest- 
bearing and the interest-bearing bank accounts. Through 
the exercise of circumspection and good judgment, 
the investor will even be able to get a return net of 
risk premiums that exceeds the interest rate paid by 
banks. The earnings which the investor receives are 
the result not merely of the accumulation of the original 
fund, but equally of the way in which the fund was 
subsequently invested. 

Even if we were to concede that the taxation of 
both savings and their fruit constitutes double taxa- 
tion, we would not yet have a good case against the 
taxation of savings. We would have to decide first 
whether double taxation is undesirable. 

Double taxation exists where ever we look. Many 
imported articles are subject to custom duties when 
they are brought into the United States, and the same 
articles are subject to sales tax if they are sold to a 
consumer in the City of New York or in one of the 
states which impose retail sales taxes. Gasoline is 
subject to both federal and state taxes, and cigarettes 
consumed in the City of New York for a while were 
subject to federal, state, and city taxation. The net 
income of a corporation is subject to federal and pos- 
sibly state income taxes, but if the part remaining 
after the payment of these taxes is distributed among 
the stockholders, income taxes are again assessed 
against it. If the term double taxation is applied to 
the taxation of savings and of their yield, it is also 
applicable to the situation where earnings are taxed 
as income and are taxed again when spent on auto- 
mobiles, gasoline, liquor, or any other article subject 
to excise or sales taxes. 
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A specific provision in a tax law may be bad be- 
cause it fails to take the existence of other tax laws 
into proper consideration. Double taxation in itself, 
however, is neither good nor bad. The ideal tax 
system distributes the entire tax load in accordance 
with the best interests of society as a whole at the 
least administrative cost. Such a system may well 
involve double taxation such as the taxation of im- 
ported goods both when crossing the border and when 
passing into the hands of the final consumer. Double 
taxation in this special instance could be eliminated 
by exempting imported articles from retail sales taxes, 
but a provision to that effect would hardly serve any 


useful purpose to justify the administrative work 
involved. 


EITHER from a discussion of the term income nor 

from a debate on the question of double taxation 

can we expect a valid answer to the problem whether 

savings ought or ought not to be exempt from income 

taxation. The answer can only come from an exami- 

nation and evaluation of the results which either 
course will entail. 

Income taxes have been advocated and adopted 
because of their tendency to distribute the tax load 
in accordance with the taxpayers’ ability to pay. Such 
distribution of the tax load not only imposes the least 
hardship, but it is also conducive toward a high amount 
of revenue. No tax law will ever be able fully to 
evaluate the relative ability to pay of all the tax- 
payers, but there can be no doubt that a tax based 
on earnings comes closer to the ideal than a tax 
based on spendings. If savings are exempt from 
income taxation, the rich miser will have to pay the 
same amount asa relatively poor man. Or let us take 
the example of a young man who gradually advances 
in salary from $1000 per year to $2500 annually, but 
does not change his living habits. His income tax 
liability will remain stable from year to year. Let us 
now assume that the young man marries, and that 
shortly thereafter his father through sickness loses 
his income so that both father and mother in addi- 
tion to the wife and possibly a baby become dependent 
upon the young man. His expenditures will increase, 
and so will his income tax liability if in accordance 
with Irving Fisher’s suggestion savings are exempt 
and drawings on previously made savings included in 
taxable income. The tax law may make allowances 
for dependents, but such allowances could not be 
large, because, if savings are free from income taxa- 
tion and liberal exemptions are granted for personal 
needs, nothing at all will be left in the great majority 
of cases against which to levy income taxes. 

In estimating the effect which the shifting of the 
tax base from earnings to spendings would have on 
the revenues of the Government, we will have to 
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consider various income groups separately. The total 
income tax receipts from persons with earnings of less 
than $5000 could probably be kept at about their 
present level if a tax of 4% on earnings after certain 
exemptions were replaced by a tax of between 5 and 
10% on spendings in excess of certain fixed amounts. 
The problem would however grow increasingly diffi- 
cult in the higher income brackets. ‘There are no 
exact statistics available on the saving habits of well- 
to-do and rich people. On the basis of the Statistics 
of Income, 1937* and of certain computations made 
by Gerhard Colm, Fritz Lehmann, and Charles Stew- 
art,” the following rough estimates have been pre- 
pared of the tax liability and of the typical saving and 
spending habits of persons with incomes of various 
sizes under the impact of the income tax rates in 
effect before 1940. 


Net income for income tax pur- 





poses Rerre $25,000 $100,000 $1,000,000 
Income tax liability .... 2,500 33,000 675,000 
Balance after income tax $22,500 $67,000 $325,000 
Spendings 12,500 32,500 75,000 
Savings . $10,000 $34,500 $250,000 
Income tax liability in % ’ a Eee 

net income 10 33 67.5 
Income tax liability in % of 

spendings 20 101.5 900 


The last line in the preceding table indicates the 
average tax rate necessary to raise the same amount 
of revenue by a taxation of spendings that was due 
under the Revenue Act of 1936, provided the spending 
and saving habits of the individuals subject to these 
rates do not change under the impact of the tax. It is 
safe to assume however that, if spendings are taxed at 
very high rates, wealthy persons will spend less and 
save more. To compensate for that, the tax rates 
would have to be still further increased to something 
like 25%, 135%, and 1350% on spendings of $10,000, 
$25,000, and $50,000 respectively. These rates would 
be the effective average rates. Translated into a pro- 
gressive schedule they might look as follows: 





Spendings ————————— Tax hiability 

$10-15,000 $2,500 plus 70%) of ($10,000 
15-20,000 6,000 plus 160 | the 15,000 
20-25 ,000 14,000 plus 380 | amount | 20,000 
25-30,000 33,000 plus 540 | by | 25,000 
30-40,000 60,000 plus 1400 [ which } 30,000 
40-50,000 200,000 plus 4750 | the | 40,000 
50-60,000 675,000 plus 15250 spendings 50,000 
60-70,000 2,200,000 plus 52000 exceed 60,000 


Such rates are absurd. No one would ever suggest 
putting into the law a tax schedule remotely approach- 
ing the above. If we were to decide that income taxes 
should be based on spendings, we would have to re- 





*U. S. Treasury Department. Bureau of Internal Revenue. Sta- 
tistics of Income, 1937. Part 1, p. 119-121. 

’ Colm, Gerhard, and Lehmann, Fritz, Economic Consequences of 
Recent American Tax Policy, New York 1938. Appendix A, Table 1. 
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lieve the rich of the greater part of the tax burden 
which they now carry. The loss of revenue would be 
large. The total income tax paid by individuals for 
the year 1937 was eleven hundred and forty-one mil- 
lion, of which no less than eight hundred and ten 
million was contributed by persons with a taxable 
net income in excess of $25,000. Persons with a net 
income of more than $100,000 paid four hundred and 
thirty-six million, or almost 40% of the total indi- 
vidual income tax collected by our Federal Govern- 
ment for 1937. A still more serious loss of revenue 
would befall the Government through the abandon- 
ment of corporation income taxes, for there is no 
place for such a levy in an income tax law based on 
yield-income. If income is defined as an intake of 
services, corporation profits are not anyone’s income. 
If they are retained by the corporation, they consti- 
tute savings. If they are paid out to stockholders as 
dividends, they become income if and when they are 
spent by the stockholders. 


An income tax which has as its objective the taxa- 
tion of yield-income or spendings is therefore inferior 
to an income tax based on earnings in two vital re- 
spects. It does not to the same extent minimize the 
sacrifice imposed upon taxpayers by an attempted dis- 
tribution of the burden in accordance with the tax- 
payers’ ability to pay, and it can not be made to yield 
the same amount of revenue that can be derived from 
an income tax which includes savings in taxable in- 
come. The influence toward a more equal distribu- 
tion of wealth exerted by a steeply progressive tax 
on earnings is almost completely absent from a tax on 
spendings. Yet there might conceivably be offsetting 
advantages. A tax system which frees savings from 
income taxation and imposes a high and progressive 
tax rate on a person’s total annual spendings tends 
to increase savings. This would be desirable in an 
under-developed country which suffers from a lack 
of capital. In such a country, however, there would 
probably not be a sufficient number of people able to 
spend enough to be affected by the higher rates of 
the tax as to justify the administrative efforts neces- 
sary in any individually assessed tax. The purpose 
of taxing consumption and encouraging savings could 
then more easily and with almost equal effectiveness 
be achieved by a tax system merely consisting of 
excise and luxury taxes, custom duties, and real estate 
levies. 


This country, during the past decade, has suffered 
from an oversupply rather than from a lack of capital, 
and a tendency toward oversaving will remain with us 
due mainly to the fact that, if fully employed, a large 
part of the population of this country earns consid- 
erably more than it needs. A curtailment of savings 
rather than an encouragement therefore is ordinarily 
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called for in this country as a measure against un- 
employment. Presently the armament program obvi- 
ates that necessity. Its capital requirements may 
even at some future time threaten to outrun the 
supply. If that happens, the Government will have to 
restrict private spendings. It may increase and add 
to existing excise and luxury taxes, increase payroll 
taxes, Or impose a general sales tax. Savings how- 
ever will even then not be exempted from income tax- 
ation, for such a measure, stimulating savings by the 
rich rather than by the great majority of the people, 
would be effective largely at the expense of revenues, 
which the Government would require still more 
urgently than borrowed money. 

Reasons of social, fiscal, and economic policy are 
all in favor of an income tax based on earnings, as 
compared with the taxation of the individuals’ total 
annual spendings. Our legislators were therefore well 
justified in never even giving much thought to the 
suggestion that savings be exempt from income taxation. 


Professor Hewett 
[Concluded from page 270] 
The table below gives the picture: 
1941 1942 1943 1944 1945 Total 


Enrichment Income 
(Savings included) $200 
10 $10 $10 $10 $10 $250 
$210 
Yield Income 
(Fisher-Savings 
excluded) $200 
$10 $10 $10 $10 10 $250 
$210 

In the first year the enrichment income is $210 
since the new savings of $200 and the interest of $10 
for the year are both earnings—salary and interest. 
The years 1942 to 1944 inclusive show only the interest 
of $10 as earnings on the bond in Mr. Smith’s posses- 
sion. In 1945 he receives the interest but spends the 
principal so that his accounts will show earnings of 
only $10 and capital depletion of $200. 
the five-year period total $250. 

Yield income in the first year is $10 since new sav- 

ings are not income; income includes only spendings, 
i. €. consumption-expenditures. The years of 1942 to 
1944 inclusive show $10 each year as yield income. 
sut in 1945 Mr. Smith receives his $10 interest and 
spends the principal of the maturing bond on a vaca- 
tion; the spendings for that year amount to $210. The 
total yield income of the five-year period is $250. 

We have reached an interesting result, namely that 
both definitions give the same total income received 
for the five-year period. The reason is not hard to 
find. If spendings (or consumption-expenditures) 
are income then savings must be deducted from earn- 
ings, but depletion of capital must be included since 
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it yields services—a summer vacation in our illustra- 
tion. If earnings are income, savings must be in- 
cluded, but capital depletion must be deducted since 
it does not represent earnings. The essential difference 
between the two definitions turns out to be the point of 
time at which a capital investment is counted. The yield 
income concept counts new savings as income only 
when the investment is depleted, or consumed. The 
enrichment income concept counts new savings when 
earned. Assume that Mr. Jones, a friend of Smith, 
purchased an identical bond at the same time, and 
disposed of the income and principal in the same man- 
ner, as Mr. Smith. Assume also that Mr. Jones filed 
his income tax return in a state where the Fisher 
definition was ruling and Mr. Smith filed in a state 
where the enrichment definition was ruling. If an 
outside investigator examined the returns of the two 
men to find the reported income for the five-year 
period, his report would show exactly the same total 
for the two taxpayers! If taxation of the same item 
twice is present when the enrichment definition is 
followed, then the same charge must be made against 
Professor Fisher’s definition! I have shown else- 
where some of the interesting ramifications of this 
situation for taxation purposes.® Here we shall merely 
note that no one item is ever taxed twice under the 
enrichment definition. Only additional gains are 
taxed; the same gain is never taxed twice. 

Our argument leads back to the distinction between 
double taxation and the amount of the burden. We 
have absolved the enrichment income tax from the 
charge of double taxation, but we must admit some 
additional burden results although not to the extent 
Professor Fisher implies. Ifa flat rate income tax of 
10% is assumed to be in force, Mr. Smith in our 
illustration would pay $10 on his savings the first year 
under the enrichment definition and therefore lose the 
annual interest he might have earned on that sum 
(50 cents a year), if the yield income definition of 
Fisher were ruling. Of course he would have been 
required to pay a 10% tax on the interest ; the net loss 
could be calculated by subtracting from the interest he 
would have earned (compounded to satisfy Professor 
Fisher!), the additional tax he would have been as- 
sessed in the fifth year on that accumulated interest. 
Professor Fisher’s mountain turns out to be a very 
small mole hill. The reader will here observe just 
how the discussion of discounting and present worth 
becomes involved in the Fisher analysis. Since the 
point of time at which the capital sum is taxed will 
always fall at a later date under the Fisher definition 
than under the enrichment definition it follows that 
the present worth of the two income streams given in 
the table above will be different. This short reply, 


5 W. W. Hewett, Op. cit. 
* For a reply to this aspect of the argument see my article, op. cit. 
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however, is concerned with the double tax charge and 
the clarification of the theoretical relation between the 
yield income and enrichment income definitions. The 
decision as to the degree of burden to be placed on 
savings is one of tax policy and a very difficult prob- 
lem faces the tax expert. Professor Fisher appears 
to view the taxation of savings with alarm, arguing 
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along with the classical economist, Mill, that savings 
should be encouraged. But other authorities such as 
Professor Keynes and his followers, argue just as 
strongly the other way; they find in the saving and 
investment process the basic reasons for economic 
stagnation. This conflict of theory we must leave to 
the battlefield of theoretical economics. 


In reply to the articles by 
Professor Hewett and Mr. Benjamin 


HESE two articles are among the ablest I have 
seen, directed against the thesis that to tax 
both capital-increase and its fruit is double 

taxation. The two articles will doubtless seem to 
many cursory readers to establish fully the following 
contentions: 

1. That no such double taxation exists. 

2. That a tax on yield-income is less in accordance with 
ability to pay than is a tax on enrichment income. 


3. That it “cannot be made to yield the same amount of 
revenue.” 


4. That “yield” as used in the stock market is “something 
entirely different from yield-income or spendings.” 


5. That “income” has an accepted meaning and one which 
is closer to enrichment-income than to yield-income. 

To borrow Professor Hewett’s phrase “I wish to 
make a flat and complete denial” of all five of these 
contentions. Furthermore, I propose to show that “1” 
may be of tremendous importance, not a “mole hill.” 

The last of the five points is of least importance but 
may best be taken up first, together with other even less 
important questions of terminology, so that verbal 
misunderstandings may be avoided by the reader. 
When the ground is thus cleared of verbal obstacles 
it will be easy to see that Hewett essentially admits 
the truth of “1” despite his “flat and complete denial,” 
and that Benjamin explicitly admits the basic prin- 
ciple from which “1” necessarily follows. 

Only in the most literal sense of words can Hewett’s 
“denial” be justified. In such a literal sense it is quite 
true that to tax “savings” and later to tax their “fruit” 
are not to tax the “same thing.” 

It is reported that in Mexico, in times past, next 
year’s crop has been taxed this year as well as next 
year. In this case it seems fair to say that the “same 
thing” is taxed twice even if, the first time, it doesn’t 


yet exist. In much the same way capital-increase, or 
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saving, simply stands for future crops or “fruit.” Sav- 
ings, or any other examples of capital, merely fore- 
shadow the future “fruit.” 

But it matters so little whether the foreshadow and 
the substance foreshadowed are called the “same 
thing” or two different things that we may waive the 
point. I would be equally willing, if a poll tax were 
levied on a man and a totally distinct tax on his 
shadow, to say that this case is not one of taxing 
the “same thing” twice, as long as Mr. Hewett is 
willing to admit that the real man has to bear both 
taxes and that to tax his shadow causes him an “addi- 
tional burden.” 

He specifically admits 
what he calls an “addi- 
tional burden” introduced 
by taxing savings (the 
foreshadow of fruits). So 
far as I can see, by this 
admission Hewett grants 
essentially all that I claim, 
though I prefer to call it 
double taxation, as do 
many others. 


Let us turn now to Mr. 
Benjamin’s verbal criti- 
cism. He is demonstrably 
mistaken in thinking that 
there is any accepted 
usage in common speech 
as to what the word “in- 
come” means. Through 
two other students of this subject, Mr. John E. Furman 
and Mr. Edward Maroeder, one hundred “common” 
men and women have been interviewed for a sampling 
of public opinion. These one hundred people were asked 
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to answer twelve questions and to specify in each case 
which of two figures is the “income”—(one figure is 
the yeld income and the other, the enrichment-income 
or earnings, though this fact was not mentioned nor 
was any definition supplied). 

The first question was whether the $3000 earned by 
a block of stock or the $2000 dividends received is 
income. In this case 17% thought the $3000 was the 
income and 81% thought $2000, while 2% “didn’t 
know.” 

In the case which Mr. Benjamin cites of interest 
accruing to a savings-bank account, 24% answered 
“no,” or the opposite of what Mr. Benjamin thinks is 
“accepted,” 75% answered “yes” as he would, and 1% 
“didn’t know.” For all twelve, 53% (614 answers) 
gave the yield-income as the correct “income” and 
47% enrichment-income or earnings, i. e., including 
capital-increase. 

In no question was there unanimity. And, with few 
exceptions, everyone was inconsistent, favoring in 
some questions yield-income and in others, enrich- 
ment-income. 

These two concepts of income are the only 
clear-cut ones and the public, the legislators, and 
the Supreme Court continually vacillate between them 
—unconsciously. 

Mr. Benjamin, to confute me, claims that capital- 
increase must be included as income even under the 
yield concept since capital-increase is a “desirable 
event.” But it is such only as foreshadowing a desir- 
able event, the payment of money. We cannot count 
both the accrual, in anticipation of an interest pay- 
ment on a bond, and that payment itself. Only the 
payment “occurs;” the capital-increase “accrues.” 
Here gain we encounter the ever recurring confusion, 
of shadow and substance. It is this confusion which 
makes all the trouble—double counting and double 
taxation. 

Mr. Benjamin wonders why I do not identify net 
cash yield with spendings. One reason for preferring 
yield-income as the tax base instead of its equal, 
“spendings,” as did Ogden Mills in his bill, is that 
there are fewer items to report in the tax return. Be- 
fore Mills died he wrote me approving my proposal, 
especially because of its simplicity. There are other 
reasons, but we must hasten on. 


The facts that the total net cash yield received by a 
person exactly equals his total spendings and that both 
are approximately equal to his total “consumption,” 
or “real income” do not hold true of the constituent 
parts of these totals. The total spendings and con- 
sumption figures emerge as the result of algebraically 
adding together all yields, positive and negative, 
“vield” being taken in the precise sense in which Ben- 
jamin uses the term. This is fully shown in the book 
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of mine he cites as well as in my forthcoming book 
What Should be Taxable Income. 

Mr. Benjamin explicitly admits that it is yield not 
enrichment which, discounted, makes market value. 
From this it follows necessary that yield and not en- 
richment escapes double counting, and total yield 
means consumption or real income. 


T HUS, implicitly even if unconsciously, Mr. Ben- 
jamin, like Professor Hewett, admits the essential 
point. For, if market value is admittedly discounted 
yield, not discounted earnings, the existence of an 
“additional burden” from taxing savings follows ex- 
actly as shown in my article which Hewett and Ben- 
jamin are endeavoring to refute. To say more would 
be to repeat that article. 

But Professor Hewett, while admitting this “addi- 
tional burden” be-littles it as a “mole hill” which I, 
he thinks, have made into a “mountain.” 

Sometimes it is a mole hill as in the example chosen 
by Professor Hewett. But sometimes it is a gigantic 
mountain. 

He is quite right in saying that the difference be- 
tween the two systems of taxation lies in the time 
element. In his example the tax on the savings, 
if paid when the savings are made instead of when 
they are spent, costs interest for only five years. That 
interest is the “additional burden” as Hewett calls 
it or the “double taxation” as I prefer to call it. 

The duplication in this case is only of that part of 
the initial tax which is equivalent in present value to 
said five years’ interest. That part is less than 20%. 
But if the period is 40 years the interest duplicates 
85% of the initial tax while, if the consumption of the 
savings is postponed to infinity, the duplication rises 
to 100%. 

But the complete doubling of the tax burden applies 
strictly only to an infinitesimal tax. Otherwise there 
is a repercussion on the capital-increase itself. 

Thus a 50% tax, on savings, even if they are never 
spent, only causes a 75% tax burden while a nearly 
infinitesimal rate (1% as in my last article) causes 
a 1.99% tax burden, practically double. 

This repercussion effect becomes of dominating 
importance when the accumulation of capital-increase 
goes on at a high rate such as is typical of Americans 
who grow rich in a single life-time. 

In this case to tax savings is utterly destructive of 
the nation’s capital formation. In such cases the mole 
hill becomes a mountain, and with a vengeance. 

I hope to write soon a special article on this theme. 
Here I will merely cite some striking results which 
I believe have hitherto been wholly overlooked and 
which, when understood, are certain to cause think- 
ing people to see the gigantic cost to the nation of 
taxing savings. 
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It is said that Henry Ford became a billionaire in 
40 years. If so, and if he started with a capital of 
$1000, his average rate of capital-increase, com- 
pounded, must have been a little over 40% per annum. 
This 40% would make his $1000 grow to $700,000,000 
in the 40 years. 

As I favor big succession-taxes (on estates and in- 
heritances) as a desirable supplement to any system 
of income taxes we shall assume it in this Ford 
illustration. 


ET US suppose that the income tax is an 80% tax on 

yield-income and that at death, the estate and 
inheritance taxes are also 80%. We further suppose, 
to make our example as fantastically extreme as pos- 
sible, that Henry Ford always keeps down his and his 
family’s spendings below the exemption limit which, 
say, is $2,400 for himself, wife, and only child. Thus, 
he would escape such an income tax all his life. 

Absurd? Unfair? Let the richest man in the world 
pay no income tax for 40 years? Why wait ’till he 
dies? Why not tax the $700,000,000, or more, 80% 
in installments one for each year? 

But let us stick to our “absurd” hypothesis just to 
see where we come out. Assume, then, that every 
year’s capital-increase is taxed separately, just as it 
accrues. 

In the first year it is, before taxes, $400, on which 
an 80% tax is $320, leaving only $80 net capital- 
increase after taxes. This set-back to the savings has 
an after effect next year; for the fortune then starts 
at $1,080 instead of at $1,400 and a 40% increase on 
$1,080 is less than 40% on $1,400. The second year’s 
tax again sets back the increase and now both of 
these set-backs have after effects on the third year’s 
capital increase. The next year will feel the after 
effects of all three previous years’ set-backs, and so 
on cumulatively. Thus each year the fortune grows 
by 40% before the tax knocks off 32 points, after 
which the net increase is only 8%. The fortune thus 
grows not at 40% “compound interest” as it would 
have without the destructive tax but only at 8%. 
After 40 such annual set-backs each setting back all 
that follows it, the fortune is not $700,000,000 but 
only $21,700. 

Such is the devastating effect, on a fortune, of an 
80% tax on the annual capital-increase. It set Henry 
Ford back, in our imaginary case, from $700,000,000 
to $21,700, or by 99.97%. 

And how much did the government gain “out of” 
the $700,000,000 which, in this imaginary example, the 
tax on savings caused Henry Ford to lose? In the 
first year it collected $320, in the second, $346, and so 
on, the collection in the last, or fortieth year, being 
the most—$6,437! The total through the forty years 
was only $83,000. 
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It was for the sake of the government getting this 
tiny $83,000 that it destroyed $700,000,000 of the na- 
tion’s capital. We have heard of high costs of admin- 
istrative costs and the folly and injustice of causing 
the nation to lose $2 for every $1 collected. But here 
is a case where a mere part of the cost to the nation 
is nearly $10,000 for every $1 collected! 


And what might the government have collected if 
it had waited till Mr. Ford had finished his life work? 
It would then have had, under our hypothesis, a tax 
base of over $700,000,000, the 80% tax on which would 
be assessed at $560,000,000. Whatever “avoidance” 
might, in practice occur, certainly many times the 
$83,000 would be possible. 


Of course any exact comparison should take account 
of differences in time. But even if the government 
had foregone all those taxes ($320 the first year ; $346, 
the second; and so on up to $6,437 in the last year) 
and, instead, had raised all these sums by borrowing, 
i. e., borrowing $320 the first year; $346, the second; 
and so on up to and including the $6,437 in the last 
or fortieth year, and even if it had paid as high as 
5% compound interest on all these loans it would have 
had, when Henry Ford died, which we here suppose 
to occur at the $700,000,000 mark, a total debt from 
these borrowings, including 5% interest, of only 
$164,000! Would it not be good business to go in debt 
that much in order to be able to have a fortune to tax 
of $700,000,000 instead of $21,700, even if the tax on 
said fortune were only 1%, or $7,000,000? 


ew? 

Clearly, the policy of taxing the savings as they 
accrue, which is what Mr. Benjamin approves, is 
“penny wise and pound foolish.” Even if, after this 
&0% tax during life, there were a 100% tax at death 
($21,700), the total would be negligible compared 
with merely 1% on $700,000,000. 

We reach, then, the following paradox: the govern- 
ment could get more revenue by taxing omly the estate 
than by taxing the estate amd the annual accretions 
which created it—thousands of times as much. 


Essentially the same paradox could be expressed 
in another way, without any tax at death. The gov- 
ernment wouid get more by taxing the descendants 
of Henry Ford 80% on their spendings than by taxing 
both their spendings and the annual accretions of 
which the family fortune was made up—thousands 
of times as much. 

Incidentally, Mr. Benjamin is mistaken in thinking 
that there can be capital-increase which is not the 
discounted value of yield. Capital-value is always 
discounted yield, even though the yield be postponed 
40 years, or 40 million years, or to infinity (for the 
mathematics involved the reader is referred to The 
Nature of Capital and Income). 
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But there is another strong argument, stronger than 
any of those preceding. This is that to permit such 
“cumulative set-backs” prevents the public from get- 
ting the benefit of industrial development. Automo- 
biles have added much more benefit to other people 
than to Henry Ford. 

Let us now suppose the tax to be only 50%. In 
this case the fortune would in 40 years reach 
$1,470,000 (instead of the $700,000,000) and the gov- 
ernment would collect almost exactly the same 
amount. 





Thus—again paradoxically—lowering the tax from 
80% to 50% would raise the revenue as well as the 
fortune. 

We have seen that it is disastrous to the accumu- 
lator, short-sighted finance for the government, and 
injurious to the public to tax annually the savings 
ofa rapid accumulator. Taxation of savings at death 
should alone be practiced, primarily for social reasons 
but also as sound finance. 

It is quite true that a rich man has a far greater 
sense of security than a poor man; but if to tax his 
accumulations costs the country more than it gets 
out of it, it is bad policy. Whatever his motive may 
be, by creating capital, he isa public benefactor. Only 
his spendings are anti-social and these should be taxed 
progressively. Thus the net cash yield tax is a tax 
on luxury, a far more practical tax than one which 
tries to define luxuries such as Mr. Benjamin would 
suggest. It merely assumes that the higher the spend- 
ing the more the luxury. Such a luxury tax at this 
time would be infinitely better than continuing to 
add to our present taxes on capital-increase, which 
taxes are enormously more destructive than is gen- 
erally realized. 

What has been said answers any argument in his 
Tables which he alleges show the futility of exempt- 
ing from taxes the savings of the rich. 

He admits that, so far as those in the lower brackets 
are concerned there is no great problem. Asa matter 
of fact, it is even less of a problem than he thinks. 
But since he makes the concession the question need 
not be debated. We have to deal then only with the 
upper brackets. 

Mr. Benjamin ignores the future. But the very 
essence of savings and investment is future yield. To 
calculate, as his Tables do, merely an equivalent tax 
on present yield and to ignore the future yield which 
the enrichment-tax destroys (as has just been seen in 
the Henry Ford example) is to pass by the whole 
problem under discussion. Again he pursues the 
shadow and forgets the substance. He presents 
Hamlet with Hamlet left out. It is all, as Mr. Ben- 
jamin says, “absurd”; but the absurdity is nearly the 
reverse of what he thinks. 
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Mr. Benjamin is undoubtedly right in saying that 
double taxation is not always bad. To tax an inheri- 
tance and then to tax the income from it is certainly 
double taxation but one which, in my opinion, is 
highly desirable—in order, among other reasons, to 
preserve our democracy. 


As to Mr. Benjamin’s contention that to tax spend- 
ings for sickness and dependents is wrong I fully 
agree. There should be adequate deductions; that 
is all. This is duly specified in my forthcoming book. 

I violently disagree with Mr. Benjamin’s idea that 
a curtailment of savings is needed to prevent unem- 
ployment. This seems to me much like saying that a 
chief effect of the capital-increase which created the 
present automobile industry was unemployment in 
the horse and buggy industries. It threw out of work 


so many employees in carriage factories and so many 
horse breeders! 
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NCOME of estates or trusts must be reported, and 
generally it is taxed on the same basis as indi- 
vidual income, except that there is greater latitude 

in allowing deductions for charitable contributions. 

Usually the trus- 

tee or administra- 

tor of an estate 
reports the income, 
and the amounts 
distributed to the 
beneficiaries are 
taxable to the bene- 
ficiaries rather than 
to the estate or 
trust. In some 
states, however, the 
trustee or adminis- 
trator must pay 
the tax on this in- 
come, though he 
pays it in behalf of 
the beneficiary at 
rates applicable to 
the beneficiary. In 
other cases the ad- 
ministrator or trustee pays the tax, if the distribution 
is discretionary with him, but if the distribution is 
mandatory under the terms of a trust instrument or 
a will, the beneficiary pays the tax. 
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A trust may provide an avenue for avoiding taxes 
unless there is careful provision to prevent it. Trusts 
are usually subject to the graduated rates applicable 
to individuals. If a taxpayer has a large income, per- 
haps much of it taxed at high bracket rates, he may 
set up several trusts and thus bring the income into 
the lower brackets. If the trusts are so created that 
the taxpayer gets the benefit of this income, the in- 
come of such trusts, under federal provisions which 
the states have generally adopted, is taxable to the 
grantor. The income from so-called “alimony trusts” 
is, under some circumstances, considered a part of the 
husband’s income, and he must include the income 
from such a trust in his income for tax purposes. 
Where the grantor may take possession of the prin- 
cipal of a trust fund at a future time, the income is 
taxable to him. States have not devoted as much 
attention to trust income as has the Federal Govern- 





+ Continued from the April issue. 
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ment, but as the burden of income taxes increases, 
the pressure on taxpayers to find means of lessening 
tax obligations will cause further resort to trusts and 
this in turn will induce the states to close these loop- 
holes of tax avoidance. 

In Minnesota the number of taxable fiduciary re- 
turns increased from 1388 in 1933 to 3971 in 1939. 
In that state, as in several others, each trust has an 
exemption. The income is taxed at a graduated rate. 
This set of circumstances makes it desirable for the 
taxpayer to create trust funds for adult sons and 
daughters rather than to retain control of his income 
because he thereby takes advantage of several exemp- 
tions and lower bracket rates to pay lower taxes. 
Without the trusts, the taxpayer might give his 
money to the same sons and daughters without re- 
ceiving any tax credit or deduction for so doing. 

The growth in number of trusts increases two 
problems: (1) prevention of a multiplication of trusts 
designed to cut total tax yield; and (2) determina- 
tion of the taxable situs of a trust. Both are knotty 
problems. The Federal Government is doing some- 
thing on the first one; the second is left to the states. 
Generally, a trust is located in the state under whose 
laws it is being 
administered and 
to whose courts 
ile trustees are ac- 
countable.*> How- 
ever, income from 
such a trust is tax- 
able also to the 
beneficiary in the 
state where he 
lives.’® 

There has been 
some tendency re- 
cently to cut the 
amount of exemp- 
tions for trusts. 
Exemption of a 
very small amount 
may save adminis- 
trative trouble, but 
usually returns 
must be filed by trusts even for very low net incomes. 


If the return must be made to provide the information 


18 Hutchins v. Commissioner, 272 Mass. 422 (1930); Harvard Trust 
Co. v. Commissioner, 284 Mass. 225 (1933). 


16 Maguire v, Trefry, 253 U.S. 12 (1920). 
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whereby the state may tax the beneficiary, there is no 
administrative advantage in an exemption. 

Table XIX (page 282) gives a brief tabulation of 
the chief information concerning fiduciaries. 


Table XVIII! 


Corporation Tax Rates 
Rate of State Taxes Imposed on or Measured by 
Corporate Net Income 








Applicable to Percentage Minimum 
State net income rate tax 
Ala. All a 
Ariz. Ist $1000 1 
2nd 1000 2 
3rd 1000 2.5 
4th 1000 3 
5th 1000 35 
6th 1000 4.5 
Over 6000 5 
Ark.? Over $1500 2 
Cal.? All 4 $25 
Colo.* Pp All 4 
Conn.* . All 2 $10 
Ga. All $.5 
Idaho ® - eee $1000 LS 
2nd 1000 3 
3rd 1000 4 
4th 1000 5 
5th 1000 6 
Over 5000 8 
Iowa .. x All 2 
Kans. .. we All rs 
Me Seats oe anes All 4 
Ea? .... .....-Over $3000 4 
| ee reper eet All 4.5 
Mass.8 ..Banks or finan- Determined by Comr. 
cial corps. Not to be higher than 
rate on business cor- 
porations or 6%. 
Bus. Corps. 25 
Minn.® Over $1,000 6 
Miss. . .1st $2000 3 
$2000- 4000 4 
4000- 6000 5 
6000- 8000 6 
8000-10,000 7 
Over 10,000 8 
Mo. : All a 
Mont. All 3 
N. Mex. . panies All 2 
N. Y.10 : All 6 $25 
nN. €, All 6 
N. Dak. Ist $3000 3 
$3000- 8000 4 
8000-15,000 5 
Over 15,000 6 
Okla.™ .. ee All 6 
Ore.'!2 _. ; All 8 $10 
Pa.38 : All 7 
as © : All 4.5 
S. Dak. ist $1000 1 
$ 1000- 3000 2 
3000- 8000 3 
8000- 18,000 4 
18,000- 68,000 5 
68,000-318,000 6 
Over 318,000 8 
Tenn.% rT All 3.75 
Utah 7 Financial cos. 3 
All other cos. 3 $10 
MSS 9.5 .chess cae wae All 3 
Vt. : All 2 
Wis.%8 ... Ist $1000 y 4 
$1000-2000 2.5 
2000-3000 3 
3000-4000 ee 
4000-5000 4 
5000-6000 5 


Over 6000 


Nn 





Special rates or special features 

1$1500 exempt; national banks, etc.—amount for personal property tax 
plus this franchise tax must not exceed 6% of income. 

? Financial corporations only: offset allowed for taxes other than real 
estate, but the minimum may not be less than 4% of income or $25. 

*>6% on financial corporations. 

4 Alternative rate, corporation to pay whichever is higher: 2% on income 
or 1 mill on dollar of sum derived by adding capital stock, interest bear- 
ing bonds, notes, etc.; reserves, surplus and undivided profits; less any 
deficit or holdings of private corporations. 
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Allocation of Income 


One of the most perplexing administrative prob- 
lems in connection with state income taxation is the 
determination of the part of income derived from a 
business conducted in more than one state which may 


be taxed by any one state. This problem involves 


legal considerations as well as questions of policy. 
A tax on the net income from interstate commerce has 
been sustained as not invalidly burdening interstate 
commerce,'** but foreign corporations may be taxed 
only on income from sources within the state. To tax 
domestic corporations on a much greater base than 
income from within the state would be to place them 
at a disadvantage in competition with foreign com- 
panies. Some states do tax the entire net income of 
domestic corporations, but these states allow a credit 
against the tax for income earned outside the state, 
so methods of measuring such income must be used. 


Certain income can be definitely allocated. For 
example, rents on real estate may safely be allocated 
to the state in which it is located. No state has au- 
thority to tax real property or tangible personal prop- 
erty outside its borders, and it is logical (but not 
constitutionally required) to tax the income where 
the property is taxable. Intangible property is gen- 
erally taxable at the domicile of the owner, but there 
are exceptions. After allocating income from tangi- 
ble property to the state from which it is derived, 
and after allocating income from intangibles to the 
state of domicile, there still remains a large amount 
of income which must be allocated on a different basis. 
For example, Corporation A manufactures its product 
in State X from raw materials purchased in State Y, 
and sold in State Z. What part of the income from 
this business is properly taxable in each state? 


5 Amount of tax may not be less than 2% of entire net income plus 
compensation to officers and stockholders holding in excess of 5% of 
capital stock, or a relative proportion in a holding company owning the 
corporation, and after deducting $10,000 and the deficit, if any. 

® In lieu of taxes on shares of stock. 

* Exemption of $3000 reduced in proportion to ratio of taxable net in- 
come to entire income. 

8 Business corporation—plus $5 per $1000 of corporate excess or tangible 
taxable property, whichever is higher. Minimum not to be less than 
1/20 of 1% of value of capital stock. 

® Exemption of $1000; credit allowed which is fraction of tax not over 
10% to be computed by taking 1/10 of the average of the ratios of payroll 
in the state to payroll everywhere, and property in the state to property 
everywhere. Special credits for some classes of companies. 

10 Minimum of $25 or one mill per dollar on capital stock. 

11 For financial corporations this is in lieu of all other taxes. 

12 Mercantile, manufacturing and business corporations paying this tax 
may offset the personal property tax paid, but not to exceed 50% of this 
tax. 

13 See Table XX XI to appear later. 

144 Minimum tax—2% of net income plus salaries paid officers and stock- 
holders owning in excess of 5% of capital stock, minus $6000 and the 
deficit for the year, if any. 

15 Rates same as for individuals. Financial institutions pay flat rate 
of 3%, in lieu of all taxes on financial corporations except real estate, and 
in lieu of net income tax applying to other corporations. The minimum 
for financial corporations is $24. 

16 No other tax allowed as credit, except insurance companies’ premiums 
tax of 2% and banking fees. Alternative tax on capital stock, corpora- 
tion to pay the larger. 

17 Alternative of 1/20 of 1 mill on fair value of tangible property in the 
state, if this is greater than income tax. 

11a Underwood Typewriter Co. v. Chamberlain, 254 U. S. 113 (1920) and 
other cases. 

18 Plus a surtax consisting of the normal tax divided by 6 and minus $75. 
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In 1920, Connecticut levied a tax on corporate net 
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In a New York case some years later the Supreme 


income, which allocated net income from the sale, use Court upheld a different formula, enacted by statute, 
or rental of tangible property according to the propor- as a measure of taxable income of a foreign corpora- 
tion of tangible property owned within the state. The tion allocable to New York.’® There the taxable in- 
Underwood Typewriter Company had one branch in’ come used as the basis of a tax for the privilege o/ 
Connecticut, but it stored all its manufactured articles doing business was measured by the proportion within 


and some of its purchases there, until these articles “Underwood Typewriter Co. v. Chamberlain, 254 U. S. 113 (192u) 
: “ Bass, Ratcliff € Gretton, Ltd. v. Tax Commission, 266 U.S. .- 
were shipped to other branches or to customers or dha tmsiaaes ‘ a eT ee 


lessees in other states. The 
proportion of its tangible 
property located in Connecti- 
cut, including this stored 
material was forty-seven per 
cent, but the company con- 
tended that that figure was 
too high a ratio to apply to 
its total net income from 
manufacture, sale, rental or 
repairs of typewriters, to 
allocate the net income prop- 
erly taxable in Connecticut. 
The United States Supreme 
Court decided that the cor- 
poration’s profits were earned 
by a series of transactions 
beginning with manufacture 
in Connecticut, and that the 
legislature was faced with an 
impossible task in specifically 
allocating the profits due to 
processes conducted within 
that state’s borders. There- 
fore, said the Court, it 
adopted a method of appor- 
tionment which was designed 
to reach profits in the state 
and this placed the burden 
of proof on the taxpayer to 
show that forty-seven per 
cent of its income was not 
attributable to manufacture 
of products from the sale of 
which eighty-five per cent of 
the corporation’s total in- 
come was derived. The com- 
pany had brought forth no 
evidence to show that the 
statutory method of appor- 
tionment was inherently arbi- 
trary or that its application 
was unreasonable. Hence the 
Court sustained the apportion- 
ment fraction as a measure 
of the corporate net income 
Connecticut might tax.'§ 


(1924), 


Table XIX 
Fiduciary Income Taxes 





Unlimited 








Filing credit for 
State requirements Exemption contributions Further data 
Ala. 1 $1500 x a eee 
Ariz. Any net income or None Beneficiary must file and claim his 
$5000 gross personal exemption or the whole 
amount is taxed 
Ark. With any taxable $1500 


income or with a 
non-resident bene- 


ficiary 
Cal. $ 100 net or Trust $100 x Apportioned on number of fiduciaries 
5000 gross Estate $1000 and beneficiaries resident in state, de 
pending on the basis for taxation 
Colo. .$1000 net or $1000 
5000 gross 
Del. 1 1000 x whey edie Sate, Sia 
Ee c. 100 
7a. Amy taneable im- Trusts, MONG 0 cawesseasssuadecessudves 
come or $5000 CG I ccs ew Scere tral Res 
Idaho .....$ 700 net or ae -06—0”~—~—“—i*«sC wm! ttitit«C a ates cee wre wegen eer ni 
5000 gross 
Iowa . 600 net or 1000 2 xX Resident fiduciary must withhold tax 
3000 gross for beneficiary not residing in the 
state 
Kan. All fiduciaries 750 x Resident fiduciary to withhold tax fo: 
non-resident beneficiary 
Ky. 1009 3 x 4 
La. 1 1000 : ; 
Md. $ 200 net or 200 Beneficiary’s rates on fiduciary income 
5000 gross determined by source of that income 
Mass. 2000 gross — 8 8=§=«6f 5 i Oe ree ee eee 
Minn. 1000 gross 1000 ? xX sap Gas aoa eghares Meera ladaretasones 
Miss. With any taxable None Trust for charitable purposes exempt 
income or with 
non-resident bene- 
ficiary 
Mo. $1000 Paid by fiduciary at rates applicable 
to beneficiary 
Mont. With any taxable 1000 x 5 Estates and trusts putting aside money 
income or_ gross for educational, charitable, and relig- 
over $2500 ious purposes not taxed. Fiduciaries 
responsible for beneficiaries’ returns 
N. H. 200 PI ee 
N. Mex. 6 1000 ; Sage ee rumen 
Nw. ¥. $ 100 net or 1000 = Rat. > Leon 
5000 gross 
KR. €. 1 1000 siecle ig ceeeeie in. Sal 
N. Dak. 500 RE Con ONE ee re 
Okla. Every fiduciary 850 ee - ; 4 
Ore. Every fiduciary 800 Distributed amounts taxed to benefi 
ciaries as if without intervention of 
trust 
Ss. ¢. 1 1200 6 
S. Dak. $ 600 net or 600 x 
2000 gross 
Utah 1 600 
Vt. $1000 gross 1000 xX Trust for exclusive use of charitable 
benevolent, religious, public, or edu 
cational purposes is exempt 
Va. 1 1000 x . 
W. Va. $1000 gross 1000 x 4 
Wis. Every fiduciary None 


Income tax is paid by the fiduciary on 
behalf of the beneficiary without any 
exemption unless the beneficiary files 
return reporting other income, etc. 


1Same basis as for individuals. 2 If for decedent, credits he would have been entitled to if living: 
same for guardian of minor or incompetent. 3 If non-resident, non-resident’s exemption. 4If distribu 
tion is discretionary, the fiduciary pays the tax; if it is mandatory, fiduciary income is taxable to the 
beneficiaries. 5If for public purposes, only. ® If income of insolvent or incompetent, the entire amount 


is taxed whether or not any part is held for future use, if the fiduciary has complete charge. Fiduciary 
income is usually taxed on the same basis as individuals’ income, except for the changes noted in this 
table, and income distributed or set aside for beneficiaries under the terms of the trust instrument i 
excluded from the fiduciary income and taxable to each beneficiary. 
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the tax jurisdiction of its total real and tangible per- 
sonal property, bills and accounts receivable resulting 
irom manufacture and sale of merchandise or from 
services performed, and shares of stock in other cor- 
porations, these last to be allocated according to the 
location of the physical property representing such 


Slé ck. 


T HIS company was a British corporation engaged 
in brewing and selling Bass’s ale. All the brewing 
was done in England and some sales were made there, 
but some of its ale was imported into the United 
States and sold through branches in New York and 
Chicago before this case had come up. The company 
contended that its profits were not derived from its 
branches in New York, but from manufacturing car- 
ried on in England. The Court decided that there 
was no profit until the goods were sold, and since 
some of the goods were sold in New York, that state 
was justified in taxing a portion of those profits. It 
held, too, that there was nothing arbitrary about using 
the proportions of tangible property owned in New 
York, or bills for services rendered, or bills for sales 
of goods there, and that the inclusion of the portion 
of shares of stock in other corporations actually re- 
duced the company’s taxes, since none of these stocks 
were allocated to New York. There was no showing, 
either, that the New York income was some figure 
less than the amount arrived at by the statutory 
formula. Therefore the law setting forth this arith- 
metic fraction was upheld. 

From these cases it appeared that the courts would 
uphold an apportionment formula that was not in- 
herently arbitrary. North Carolina adopted a for- 
mula apportioning profits from business transacted 
within and without the state, according to the pro- 
portion of tangible property owned within the state, 
essentially the same formula which had been sus- 
tained in the Underwood case. A foreign corpora- 
tion, . °° engaged in tanning, manufacturing, and 
selling belting or other heavy leather had a manufac- 
turing plant in North Carolina. It derived income 
from buying, manufacturing, and selling and carried 
on both a wholesale and a manufacturing business. 
The company contended that its profits from its 
wholesale business were partly attributable to manu- 
facturing in North Carolina, and partly to selling in 
New York, and that part of the profits were attrib- 
itable to manufacturing in New York. It also con- 
ended that some profits were made from buying 
operations engaged in entirely outside North Caro- 
ina. Its tannery was in North Carolina, its ware- 
iouse in New York. Some goods bought outside 
North Carolina were stored and sold in New York. 








** Hans Rees Sons, Inc, v. North Carolina ex rel. Maxwell, 283 
U. S, 123 (1930). 
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About forty to fifty per cent of the output of the 
North Carolina tannery was sent to New York. Some 
of it was subjected to further processing there before 
it was sold. Eighty per cent of the company’s tangi- 
ble property, including the tannery, was located in 
North Carolina, but the corporation, by separate ac- 
counting, brought in evidence to show that only sev- 
enteen per cent of its profits were attributable to the 
North Carolina tannery. The state did not contest 
these figures. 

The Court did not uphold the statutory fraction in 
this case. It reasoned that if a state adopted a method 
of apportioning income which was not intrinsically 
arbitrary, it would be sustained until proof was offered 
of an unreasonable and arbitrary application in a par- 
ticular case. But the fact that the corporate enter- 
prise is a unitary one, in the sense that the ultimate 
gain is derived from the entire business, does not 
mean that for the purpose of taxation the activities 
which are conducted in different jurisdictions are to 
be regarded as component parts of a single unit. 


“In this case the profits from the wholesale business partly 
attributed to manufacture in North Carolina and selling in 
New York, were all attributed to North Carolina and no 
attempt was made to separate the manufacturing profit in 
New York from the manufacturing profit in North Carolina, 
but all of its profit was allocated to North Carolina. The 
evidence lacking in the Underwood and Bass cases, as to the 
actual income earned in each state, was presented here, and 
supported the company’s claim that only seventeen per cent 
of its income was derived from North Carolina’s operations, 
while the statutory method assigned eighty per cent of the 
business to North Carolina.” : 


It is important to note, as mentioned above, that the 
percentages supplied by the company were not con- 
tested by the state. The case was remanded, and the 
previous decision, upholding the statute, reversed. 

This decision, together with development of ac- 
counting methods making it possible for companies 
to present credible evidence that a particular formula 
is unfair, has led to increased recognition of separate 
accounting as a means for measuring income within 
the state. 

The whole problem of allocation of corporate in- 
come has been considered by a committee of the Na- 
tional Tax Association, and a report, made to its 
conference in 1939, indicates that separate accounting 
is permitted in all but three states having income 
taxes.*? The 1940 edition of Tax Systems contains a 
table on state practices in allocating income by Robert 
S. Ford, University of Michigan, in which four states, 
Connecticut, Idaho, Pennsylvania, and Vermont are 
indicated as having no provision for separate account- 
ing.2? Nothing was found in the statutes of these 
states to permit separate accounting. Idaho has a 
general provision that income of corporations doing 





21 National Tax Association, Proceedings 1939, p. 195. 


22 Tax Research Foundation, Tax Systems, Eighth Edition, (1940) 
p. 199, 
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business within and without the state is to be appor- 
tioned under rules and regulations of the Commission. 
Connecticut, Massachusetts, New York, Pennsyl- 
vania, and Vermont all begin with the net income 
reported to the Federal Government, with provision 
for some amendments, and for apportioning the 
balance. 

Table XX gives a summary of the provisions con- 
cerning allocation in the various states. Some of the 
formulae are established by statute, some by regula- 
tion. In most of these states some income is allo- 
cated directly, on a situs basis. In many cases, even 
when a statute prescribes a definite formula for allo- 
cation, there is some latitude left to the administrator 
by which the formula may be modified. In nine states 
the income subject to apportionment is allocated by 
a fraction representing the average of three ratios: 
value of tangible property in the state to tangible 
property everywhere; value of sales within the state 
to sales everywhere; and value of payroll within the 
state to payroll everywhere. This formula is some- 
times referred to as the Massachusetts formula be- 
cause that state used it first. Seven other states use 
a different three-factor formula, in which the ratio of 
manufacturing costs within the state to manufactur- 
ing costs everywhere is substituted for the payroll 
ratio. Besides other methods mentioned elsewhere 
herein, Minnesota uses a variation of the Massachu- 
setts formula, but it weights the sales or gross receipts 
factor seventy per cent, and the payroll and property 
factors only fifteen per cent each. Five states ap- 
portion income by an average of the tangible property 
and gross sales factors. Three states use only the 
gross sales basis. The other states use formulae, no 
two of which are alike. Some of them represent the 
ideas of dominant business interests and some imi- 
tate pre-existing formulae in other places, with some 
modification. Of these formulae, those of New York 
and North Dakota seem most complicated. 


GLANCE at these formulae, North Dakota’s the 

product of regulation and New York’s of statute, 
reminds one of the opinion of a Circuit Court of 
Appeals ** in a case where it was contended that any 
method of taxation requiring so much alegbra “must 
The Court said, “We need not go so far, 
but do hold that the presumption is that Congress in- 
tended a simple method, one that a plain man could 
understand. 


be wrong.” 


Algebraic formulae are not lightly to 
be imputed to legislators.” 

In 1936, according to a chart prepared by the Re- 
search and Statistics Division of the Oklahoma Tax 
Commission, there were nine states (in one of which 
the income tax law was found unconstitutional) using 
the factors of property, sales, and manufacturing costs 
~ 33 Edmonds v. Slocum et al., CCA-2, 287 Fed. 651 (1923). 
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to allocate net income, and eight using property, pay- 
roll, and sales. Six states used property and payroll, 
and four states used gross receipts alone. There 
seems to have been some tendency to increase the 
number of factors for allocating income. The increase 
in the use of the three-factor formula is partly due 
to the fact that other states have it. We have noticed 
before the influence of geography on income tax pro 
visions and, in allocating income, adjoining states will 
often adopt the same formula, even rather than one 
they believe slightly better which is different from 
that of the neighboring states. If a corporation oper 
ates in several states all having income taxes and if 
it reports on a different base in each, it may escape 
taxation on a part of its income or it may pay tax to 
the several states on income aggregating more than 
one hundred per cent of its total. There is something 
to be said for a uniform formula, whether it is ac 
curate or not. The National Tax Association’s Com 
mittee recommended using the average of tangible 
property, sales, and payroll ratios, partly because it 
was used more generally than any other formula, 
and partly because determining the overhead element in 
manufacturing costs is as difficult as the apportion- 
ment of income itself. A previous committee of the 
National Tax Association reporting in 1933, on “Uni 
formity and Reciprocity in State Taxing Legislation,” 
had also approved the formula. It is easily under- 
stood, and its computation is not too difficult. Its 
critics point out that it applies only to mercantile or 
manufacturing corporations, but we have seen that 
these corporations are the ones most frequently 
reached by an income tax. Where utilities are sub 
ject to an income tax, a mileage basis is usually ap 
plied to receipts or to total investment as disclosed 
by Interstate Commerce Commission reports. Pipe 
lines are taxed on “traffic units” in Oklahoma, such 
units being the product of volume by mileage within 
the state. Some critics have objected to the usual 
three-factor formula for manufacturing states, be 
cause they say that payroll and investment tend to 
weight the factors for the state of manufacture too 
heavily, and that payroll follows sales to a lesser ex- 
tent than it follows property. This argument was 
considered by the National Tax Association’s Com- 
mittee. There is little factual material on the subject. 
but the assumption is not proved. Before Minnesota 
adopted its present formula for allocating income, it 
provided that income taxable in the state, when not 
specifically allocated nor determined by separate ac- 
counting, was to be apportioned on the basis of sales 
or gross receipts. At the same time a credit was 
allowed against the tax, depending on the proportion 
of payroll and property within the state, on the theory 
that the property would be reached [Turn to page 286] 
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Table XX 
Methods of Allocating Income of Corporations Among Several States 
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Ala. =~ x & X R A+B4+J Statute provides that tax- 
Foreign ——— able income of foreign com- 
= 3 panies includes interest on 
obligations of resident cor- 
porations and profits on manufacturing or sale in state. All income of domestic cor- 
porations is taxable but a credit is allowed for tax on income earned outside Alabama. 
Ariz. p. 4 ».4 * * 4 . ws - ~ . - i S A+B+C Com’r may set other basis 
—__ to arrive at fair fraction. 
3 
Ark. > -— -— = MI 4h ah aS a | A+¢ Formula by Com’r with 
— approval of Gov. 1 
2 or 
7 D—Utilities 
Calif. x ~~ a 4 R A+B+F Statute provides that for- 
Se mula be based on sales, 
3 purchases, expense of mfg., 
payroll, value of property, 
or be developed by other methods. 
Colo. =: x = xt. aoe re ks ek < A+B Treasurer may prescribe a 
X Xx Xx Xx , new method but the tax 
2 may not exceed that under 
statute. 
Conn xX ».4 ».4 Bs S A+B+F Com’r may prescribe new 
= —_—__—_ method for other types of 
3 corp., by regulation. 
Ga x xX SS Se XS =X S A+B+C Inapplicable factor may be 
es omitted. Taxpayer may 
3 submit new method with 
reasons which Com’r may 
—— approve. 
Idaho p4 xX xX : 4 R A+B+F “Business done in State’ 
—_ to be determined by Com’r, 
3 considering factors of pay- 
- roll, property and gross receipts. 
Iowa 3 ~ of an 3 a ee = ms S A Com’r may set another 
ratio but its yield may not 
: - exceed this one. 
A+B+C Public utilities—D, 
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Ky. p.4 xX * * »-4 S A+B Public Utilities—D. Com’r 
— may determine formula for 
2 other than mercantile or 
7 ; manufacturing companies. 
ia. < Me Mm 2 x x = om ne a3 fe, ; R A+B+F Domestic companies taxed 
Foreign —— on entire income. Gains 
; 3 from transportation partly 
within and partly without 
the state and gains from sale of personal property produced in whole or in part 
within La. and sold outside, or gains from property bought in La. and sold outside 
or property sold in La. though purchased elsewhere, are all defined as La. income. 
Md. x xX ». 4 ; R B+I Rules of Comptroller for 

= other determination. 

y | 
b.4 S A+B+F 
















Taxpayer may petition for 
a different basis. 


















Minn. a: = =. > S %BHIS%F 
a +70% A 
Miss. = = x x pA R Bt+FH+I 
Merc. 
3 
B+C 
Mfg. 
2 
Mo xX xX x S  D—utilities 
'4A—Toll Bridge 
A—Other Cos. 
Mont. ~~ 2 a-ak «oo k,”6 ae ee ze R A+B+F 
3 


“Comn, prescribes formula 


with approval of Gov. 


Mo. formula is gross sales 
in state plus 50% gross 
sales partly within and 
partly without, divided by 


the total gross sales anywhere. 


Formula within discretion 
of Board. 





1See next page for footnote No. 1. 
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Table X X—Continued 





i 
State lo “se 
gs 
IS 
N.Y. 
Nc x 


N.Dak. xX 


Okla. XxX 

Ore. 

Pa. - 4 

S. ¢ 

S. Dak. x 

Tenn. 

Utah x 
Vt. 

Va. 

Wis. xX 


on 





accts. 





leage basis 











mining or selling 


property ratio 


ost of mfg., 


. ©. @8 


Value of tangible 


Sales or gross 


Separate acctg. 


ry 


| Purchases 


\Payroll 


} 
| 
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Discretionary authority 
with Tax Com’r to modify 
or provide new basis for 
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Taxpayer may petition and 


Com’r may grant new formula. 
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Tax may not go below a 
certain minimum of either 
$25, one mill on each dollar 
of capital stock, or 6% of 
the sum of net income, sal- 
aries of officers, etc. 


Domestic corporations 
taxed on all net income but 
allowed a credit for taxes 
paid other states. 





Com’r may use checked 
factors or others, to pre- 
scribe a fair method. 





Public Utilities 


May prescribe new basis 
but tax thereby may not 
exceed statutory method, 





D, or traffic unit. 





Com’r to prescribe, consid 
ering checked factors and 
others. 





Omit inapplicable factors. 











D— Utilities. Alternative 
basis may be prescribed, 
but tax may not fall below 
certain minima. 


Judgment of Director as to 


use of separate accounting, 
or other method. 











Com’r may provide new 
basis to avoid double tax- 
ation. 





Com’r to make regulations 
for just allocation and com- 














Taxpayer may petition for 
different method but Com’r 
may not require larger tax 
than by this method. 
Com’r may approve differ 
ent formula on showing it 
is more equitable. 
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1A statutory provision taxing all income of domestic corporations was held unconstitutional on May 10, 1939. McCarroll v. Gregory- 


Robinson-Speas, Inc., 198 Ark. 235. 


Gains from purchase of personal property outside the state, but sold in Arkansas, or gains from 
personal property purchased in Arkansas and sold elsewhere, are treated as though derived from the place sold. 


2If a mercantile 


corporation, the ratio of sales made by branches in the state and the ratio of sales to Tennessee customers are averaged with the ratio of 


tangible property. 
missioner, W. E, Kidd, dated April 30, 1940, says: 
activity in Vermont as the law reads. 


e do not use any special formula. 


’ Statute provides reporting of these factors, Laws 1933, Chapter 40, but a letter signed by the assistant to the Com 


We allocate and assess them on their corporate 
Most of the milk companies from the large cities are allocated on purchase basis, chain stores on 


sales basis, and incomes of any companies that have sizable assets in Vermont are allocated on an average of assets, purchases, sales, ete 
Each foreign corporation's income is allocated on its own merits.’’ 


by other taxes and the wages paid would increase the 
taxpaying capacity of individuals. 
study of one state indicates that payrolls follow sales 
almost as closely, apparently, as they follow property 
in that state. 

Uniformity, itself, is desirable in that it would hold 
taxable income to approximately 100 per cent of in- ing returns. 
come received by any taxpayer, neither more nor less, 
and it would make the auditing information of tax 


several states. 





administrators in one state more useful to officials 
An unpublished of another state. With this reciprocal exchange of 
information a taxpayer would be less likely to cheat 


any state out of taxable income. 


A uniform formula, 


by itself, however, would not accomplish this result, 
though it would reduce the taxpayers’ costs of mak- 
This latter point is no small considera- 
tion for corporations subject to income taxation in 


[To be concluded] 
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Their H astory 


NEW HAMPSHIRE 
Special Tax Commission 


In 1864 a select committee of two from the Senate 
and three from the House was named to study the 
subject of taxation with a view to a complete revi- 
sion of the taxation laws.1. They were to sit during 
recess and present a bill to the next session of the 
legislature. (Laws of New Hampshire, 1864, June 
Session, Ch. 3002, p. 2856.) 

In 1874 the Governor was directed to name three 
persons to revise and amend the tax laws of the state 
and to recommend alterations necessary to establish 
an equal system of taxation in New Hampshire and 
to report to the next session of the general court. 
(Laws of New Hampshire, 1874, Ch. 119, p. 358; ap- 
proved July 8, 1874.) 

Report: 1876, Report to the legislature by Hon. George Y. 
Sawyer, Chairman of the Board of Commissioners to revise, 


codify, and amend the tax laws of the state, and for the 
establishment of an equal system of taxation, (3) + 4 — 52 p. 


In 1877 the Governor was directed to name four 
persons to constitute a commission to examine the 
sources from which the state derives its revenue and 
to ascertain whether or not all classes of property 
were equally taxed under the present laws and to 
recommend to the next legislature some plan of legis- 
lation by which the towns or counties might be re- 
lieved to some extent from what is known as the 
state tax and also to secure new sources of revenue. 
(Laws of 1877, Ch. 98, p. 68.) 

Report: 1878, Report of the Tax Commissioners of New 
Hampshire, (1) + 3 — 247 p. 

In 1893 two appraisers were appointed who were 
to go into unincorporated timber lands when requested 
by the Board of Equalization and appraise the annual 





* Continued from the April issue. 


** Assistant Professor of Law and Librarian, Cornell Law School, 
Ithaca, N. Y. 


1“‘T can find no trace of a report in the Journals, a bill to equalize 
taxes was introduced but was killed in committee and we do not 
have copies of the bills for that year. There is no way of ascertain- 
ing if that bill was formulated by the committee. The proposed bill 
was supposed to be published in a New Hampshire newspaper for 
three weeks early in May, 1865. It is not in the Concord Monitor, 
or the Concord Patriot.’’—Letter from the New Hampshire State 
Library, Concord, New Hampshire, dated March 21, 1940, 


State Tax Commissions 


By LEWIS W. MORSE ** 





287 


and Reports 


cash value of the same. They were to report to the 
Governor and council.2 (Laws of New Hampshire, 
1893, Ch. 55, p. 44.) 

The Laws of 1907, Ch. 92, p. 93, directed the Gov- 
ernor to appoint a Tax Commission consisting of 
three persons, to hold office for one year from Janu- 
ary 1, 1908, and no longer, to investigate the tax laws 
of the state and the systems of taxation prevailing 
elsewhere, and to determine in what way the tax laws 
of the state might be made more uniform and equitable 
in operation, and to determine new sources of rev- 
enue. It was directed to make a full printed report 
to the legislature at its next biennial session. 


Report: 1908, Report of New Hampshire Tax Commission 
of 1908, (3) + 4 — 300 p. 


The Laws of 1915, Ch. 198, p. 266, directed the State 
Tax Commission to make a special investigation and 
to report the results thereof with proposed legisla- 
tion to the next general court relative to the indebted- 
ness of towns, cities, and counties, the character of 
the indebtedness, the amount of debt outstanding 
against which no sinking funds were being accumu- 
lated, the disposition by communities of trust funds, 
the kind and character of their financial records. 


Report: 1917, Report of a special investigation relative 
to municipal finance and accounts, January 1, 1917, (2) + 3 
— 61 p. 


The Laws of 1925, Ch. 145, p. 171, directed the Gov- 
ernor, with advice and consent of council, to appoint 
five persons to constitute a commission for study and 
analysis of the subject of taxation of national banks 
and other banking institutions. 


Report: 1927, Report of the Commission for study and 
analysis of the subject of taxation of national banks and 
other banking institutions in the state, Dec., 1926, (2) + 3 
— 16p. 


The Laws of 1927, Ch. 201, p. 205, directed the Gov- 
ernor to appoint nine persons to constitute a com- 
mission to study the general subject of state and 
municipal taxation and to report to the next legisla- 
ture its findings and recommendations with respect 
to the expediency of revising the existing tax laws. 





2‘‘No report found.’’—Letter from the New Hampshire State 
Library, Concord, New Hampshire, dated August 5, 1940. 
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(The Governor was also authorized to appoint a com- 
mission of three to report to the next legislature the 
advisability of consolidating or abolishing some of the 
departments of the state government.) 

Reports: 


1927-’28, Report of Recess Tax Commission of 1927-’28, 
(2) + 3 33 p. (Bound with 19th Report of State Tax 
Commission also.) 


1930, Supplementary Report, Recess Tax Commission of 
1927-’28, February, 1930, (1) + 3 48 p. 

The Special Session Laws of 1930, Ch. 5, p. 342, 
authorized the Governor, with the advice and con- 
sent of council, to appoint seven competent persons 
to constitute a commission for study and analysis of 


Reports of New Hampshire State Board of Equalization 
“Valuation and Taxation” * 














Period Place & No. of 

Year Covered Date of Pub. Report Paging 

1878* 

1881 For yr. ‘81 n.p., n.d. 30 p 

1882 For yr. ’82 a (1)+2-32 p 

1883 For yr. ’83 sis 43 p 
Dated Sept. 1, '83 

1884 For yr. '84 = " 29 p 
Dated Sept. 1, °84 

1885 For yr. ’85 (3)+-4-31 p 
Dated Oct. 24, ’85 

1886 For yr. ’86 Manchester, '87 (1)+3-31 p 
Dated Nov. 1, '87 

1887. For yr. ’87 (1)+-5-61 p 
Dated July 29, '87 

1888 For yr. ’88 = "89 (1) +3-47 p 
Dated Nov. 1, '88 

1889 For yr. ’89 se "00 (1)+3-52 p 
Dated Nov. 1, '89 

1890 For yr. ’90 (1)+3-69 p 
Dated Dec. 15, ’90 

1891 For yr. ’91 Concord, '92 Vol. I, Pt. II (1)+3-54 p 


Dated Dec. 5, ’91 
1892 For yr. ’92 ii " 
Dated Nov. 15, '92 
1893 For yr. 93 
Dated Oct. 2, '93 


Vol. I, Pt. WI (1)+3-56 p 


Concord, '93 Vol. I, Pt. IV (1)+3-56 p 


1894 For yr. ’94 - "O04 (2)+-3-74 p 
Dated Dec. 1, '94 

1895 Noreport. No tabulations made 

1896 For yr. '96 Concord, '96 (1)+3-56 p 


Dated Sept. 24, '96 
1897. For yr. '97 

Dated Dec. 1, °97 
1898 For yr. '98 = "99 


Manchester, '98 (1)+370-424 p 


(1)+3-92 p 
Dated Dec. 1, ’98 
1899 No report. No tabulations made 
1900 For yr. ’00 Manchester, ‘01 (1)-+3-36 p 
Dated Dec. 1, ’00 
1901 For yr. '01 Concord, '02 (1)+4-77 p 
Dated Dec. 2, ‘01 
1902 For yr. ’02 (1)+4-115 p 
Dated Dec. 1, '02 
1903 For yr. '03 we "03 (1)+4-77 p 
Dated Oct. 1, '03 
1904 For yr. '04 i "04 (1)+4-79 p 
Dated Oct. 1, '04 
1905 For yr. '05 " "05 (1)+4-79 p 
Dated Oct. 1, '05 
1906 For yr. '06 = 06 (1)+4-111 p 
Dated Dec. 1, '06 
1907. For yr. ’07 - "07 (2)+3-83 p 
Dated Oct. 1, '07 
1908 For yr. ’08 - 08 (2)+3-81 p 


Dated Oct. 1, '08 


1909 For yr. ’09 Manchester, n.d. (2)+3-85 p 
Dated Oct. 1, 09 
1910 For yr. '10 Concord, os 32nd (2)+3-101 p 


Dated Oct. 1, '10 








*** ‘Valuations and Taxation’ consisted at first merely of tables. 
It later included a report of the board.’’—Letter from the New 
Hampshire State Library, Concord, New Hampshire, dated March 
7, 1941. 


** “‘No reports between 1878 and 1881 can be found.’’—I/bid. 
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the subject of taxation of retail stores, and to report 
to the next legislature.® 


State Board of Equalization 


In 1878 a State Board of Equalization was created 
consisting of five members named by the Governor. 
This board was directed to apportion the state tax 
among the different counties along with the county 
commissioners so that each should pay its just pro 
portion of the state tax. This board was also directed 
to equalize the valuation of property between the se\ 
eral towns of the state so far as possible. Records of 
the proceedings were to be kept and deposited with 
the Secretary of State. (Laws of New Hampshire, 
1878, Ch. 73, p. 198; approved Aug. 17, 1878.) 

Other publications of the New Hampshire State 
3oard of Equalization in the New Hampshire State 
Library are: 


To assessors. Concord, March 15, 1883, (3) p. 

State taxation for 1894. Railroad telegraph and telephone 
tax for 1894. n.p., n.d., broadside. 

Proportion to each $1,000 of state tax of cities and towns 
of the state as presented by the Board of Equalization to the 
Legislature, or enactment as compared with the last appor 
tionment. Concord, Jan. 23, 1895, broadside. 


Railroad telegraph and telephone tax for 1895, n.p., n.d 
broadside. 


State taxation for 1896. Railroad telegraph and telephone 
tax for 1896. n.p., n.d., (1) +2—4 p. 


State taxation for 1897. Railroad, telegraph and telephone 
tax for 1897. n.p., n.d., (1)+2—4 p. 


Comparative tables of New Hampshire valuation, com- 


piled by Board of Equalization, July, 1906. Concord, 1906, 
(2)+3—45 p. 


State Tax Commission 


In 1911 a State Tax Commission was created con- 
sisting of three persons appointed by the Supreme 
Court. It was given the power and authority to de- 
termine the average rate of taxation throughout the 
state, to assess taxes on railroads, telegraph, tele- 
phone, express, dining, sleeping and parlor car com- 
panies, to equalize the valuation of property among 
the several cities and towns of the state, to have gen- 
eral supervision over the assessment and taxation 
laws of the state, to confer with and advise local 
assessing officers, to direct proceedings against those 
who fail to comply with the tax laws of the state, to 
recommend legislation to prevent evasion of the tax 
laws and secure a just and equal taxation, to file a 
report with the Secretary of State on or before De- 
cember 15 each year showing all the taxable properts 
in the state and the assessed value of the same and 
such other information as may be deemed of interest. 
Section 26 stated that the laws relating to the State 


Board of Equalization were repealed. (Laws of 1911, 
Ch. 169, p. 225.) 





’“‘This commission was never appointed by the Governor and 
Council.’’—Letter from the New Hampshire State Library, Concord, 
New Hampshire, dated March 7, 1941, 
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The Laws of 1917, Ch. 57, p. 507, stated that this 
commission should include in its annual report sum- 
maries of the transactions of counties and towns dur- 
ing their last fiscal year and their condition at the 
end thereof. 


The following publications have been published in 
addition to regular and special reports of the com- 
mission : 


Analysis of the receipts and expenditures of the average 
town and city dollar in New Hampshire appear annually for 
the year ending January 31 in two unnumbered pages. 

“The Citizen, the Collector and the City,” by William F. 
Howes, Concord, March 5, 1932, 20 pages. 


Reports of New Hampshire State Tax Commission 


Place & Date No. of 





Year Period Covered of Pub. Report Paging 
1911 Foryr. ’11 Concord, ’11 1st (3) +-4-100-++ 
(1)+-2-69 p 
1912 For yr. 12 ti "42 2nd (3) +4-92+- 
(2)+3-109 p 
1913. For yr. '13 . "14 3rd (3)4+-4-134+ 
(3)-+-4-144 p 
1914 Tax yr. °14 - "14 4th (2)+3-146 p 
Dated Nov. 2, '14 
i915 Taxyr. '15 = "15 5th (2)+3-152 p 
Dated Nov. 2, '15 
1916 Tax yr. ’16 ~ "16 6th (2)+3-212 p 
Dated Nov. 1, '16 
1917 Tax yr. °17 sy "47 7th (2)+-3-187 p 
Dated Aug. 31, °17 
1918 Tax yr. ‘18 sis "18 8th (2)+3-199 p 
1919 Tax yr. °19 = "19 9th (2)+3-189 p 
Dated Aug. 31, ’19 
1920 Tax yr. '20 ms 20 10th (4)-+5-203 p 
1921 Tax yr. ’21 _ "21 1ith (3)+5-195 p 
Dated Dec. 31, ’21 
1922 Tax yr. ’22 - "22 12th (2)+3-181 p 
Dated Dec. 1, ’22 
1923 Tax yr. ’23 " "20 13th (3)+5-165 p 
Dated Dec. 15, ’23 
1924 Tax yr. ’24 is 24 14th (2)+-3-185 p 
Dated Dec. 15, '24 
1925 Tax yr..’25 = 25 15th (2)+3-155 p 
Dated Dec. 15, ’25 
1926 Tax yr. ’26 = 26 16th (5)+6-179 p 
1927. Tax yr. ’27 - 27 17th (3)+5-167 p 
Dated Dec. 15, ’27 
1928 Tax yr. '28 - 28 18th (2)+3-179 p 
Dated Dec. 15, ’28 
1929 Tax yr. ’29 . 29 19th (3)+5-167 p 
Dated Nov. 15, 29 
Also contains Report of Recess Tax Commission (2)+-3-33 p 
1930 Tax yr. ’30 Concord, ’30 20th (2)+3-183 p 
1931 Tax yr. ’31 = “st 21st (2)+3-171 p 
Dated Dec. 15, ’31 
1932 Tax yr. ’32 si 32 22nd (2)+3-201 p 
Dated Dec. 15, ’32 
1933 Tax yr. ’33 = "33 23rd (2)+3-199 p 
Dated Dec. 15, °33 
1934 Tax yr. '34 = 34 24th (2)+3-215 p 
Dated Dec. 15, ’34 
1935 Tax yr. ’35 “i "35 25th (2)+3-191 p 
Dated Dec. 16, ’35 
1935 Dated Aug. 31, °35 ~ n. d. Spec. (4)+5-46 p 
1936 Tax yr. '36 = "36 26th (2)+3-213 p 
Dated Dec. 15, °36 
1937. Tax yr. '37 - "37 27th (4)+5-193 p 
1937. Dated Jan. 12, '37 = n. d. Spec. (3)+4-136 p 
1938 Tax yr. '38 38 28th (2)+3-215 p 
Dated Dec. 15, ’38 
1939 Tax yr. '39 39 29th (4)+-5-198 p 


Dated Dec. 15, ’39 


NEW JERSEY 
Special Tax Commissions 


The 1879 Laws of New Jersey, Ch. 99, p. 181, directed 
the Governor to appoint a “Special Tax Commission” 
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to investigate the subject of taxation in New Jersey 
and the laws relating thereto and to advise such changes 


as would promote the agricultural, commercial, man- 
ufacturing, and other interests of the people of the 


state. It was directed to investigate the manner in 
which the different kinds of property and the various 
industries and occupations are affected by the tax 
laws and to report to the legislature at its next session 
including a general tax law if the commission deemed 
it advisable. 


Report: 1880, Report of the Special Tax Commission of 
the State of New Jersey, 32 p. 


The 1883 Laws, Ch. 124, p. 154, appropriated money 
for the special committee of the Assembly on the tax- 
ation of railroads and other corporations (mentioning 
a resolution of the last session of the Assembly ap- 
pointing said committee). 


Report: 1882, Report of a Special Committee of the Assem- 
bly as to the Taxation of Railroads and Other Corporations 
in this State, 23 p. 


The 1890 Laws, J. R. No. 1, p. 515, provided for a 
committee of six to consider the subject of taxation 
of property and report a bill for that purpose to the 
next legislature. 


Report: 1891, Preliminary Report of the Commission on 
Taxation, 25 p. 


Concurrent Resolution of March 24, 1904, authorized 
a body of commissioners to investigate the subject of 
taxation in New Jersey. 
Reports: 
1905, 170 p. 


1905, Facts, arguments and exhibits presented by seven 
railroad companies to the commission, 108 p. 


1905, Brief on behalf of Jersey City, 120 p. 

In 1908, the Attorney General submitted an opinion 
in which he declined to draft a bill changing the taxa- 
tion of public utilities because of recent litigation with 
railroad and canal companies which delayed state taxes 
devoted to the school system. 

Report: 1908, House Minutes, pp. 493-495. 


In 1912, a commission of five was created to in- 
vestigate the present methods of making assessments 
for taxation throughout the state and whether, for 
the purposes of securing uniformity and equalization, 
changes in the present system were desirable. Their 
findings and recommendations were to be reported at 
the next session of the legislature. (Laws of New 
Jersey, 1912, J. R. No. 7, p. 946.) 

Report: 1913, 64 p. 

A commission was appointed in 1916, to survey 
municipal financing and to report to the present or 
a future session of the legislature. (Laws of New 
Jersey, 1916, J. R. No. 7, p. 716.) This commission 
was continued by the Laws of New Jersey, 1917, J. R. 
No. 10, p. 1000. 










































































































































































































































































































































































































































































































































































































































































































































In 1919 a “Commission for the Survey of Municipal 
Financing” was created consisting of five members 
of the Assembly to study the subject of taxation and 
public finances and to draft laws repealing the laws 
repealed by implication by the several finance and tax 
acts. (Laws of New Jersey, 1919, J. R. No. 7, p. 710.) 
A similar commission was appointed by the 1918 
Laws, J. R. No. 2, p. 1192, providing for a report to 
the 1918 or any future legislature. 
Reports: 


1916, 31 p. 


1918, Analysis of the laws affecting municipal and county 
finances and taxation, 124 p. 


1918, Joint committee to investigate the financial affairs 
of Jersey City, 36 p. 
1918, 15 p. 


1920, Analysis of the laws affecting municipal and county 
finances and taxation, 129 p. 


A commission of five was created in 1919 to in- 
vestigate the operation and effect of the tax laws of 
the state and the advisability of amendments thereto 
and to recommend legislation essential to a just and 
adequate system of taxation affecting all classes of 
property in New Jersey. (Laws of New Jersey, 1919, 
J.R. No. 1, p. 703.) 

Reports: 

1920, 40 p. 
Recommendations, 1920 Senate Journal, p. 298-299. 
Recommendations, 1920 House Minutes, p. 205-206. 

A special commission of ten was created in 1924 to 
study the question of motor vehicle taxation in all its 
phases and to report thereon with recommendations 
to the legislature. A report was directed to be made 
to the 1925 Legislature. (Laws of New Jersey, 1924, 
J. R. No. 6, p. 694.) 


Reports: 

1925, Report of Special Commission to Investigate Motor 

Vehicle Taxation, 20 p. 

1925, Final Report of Special Commission to Investi- 

gate Motor Vehicle Taxation, 16 p. 

In 1925, a commission of seven was created to in- 
vestigate the relation between the Port Authority and 
the respective municipalities wherein is situate the 
property of the Port Authority and particularly the 
prospect of taxing such property and whether such 
property should be taxed and to what extent. A 
report with recommendations was directed to be made 
to the present session of the Legislature. (1925 Laws 
of New Jersey, J.R. No. 1, p. 697.) The 1926 Laws, 
J. R. No. 13, p. 803, continued this commission so that 
it should report its recommendations and findings to 
the next regular session of the Legislature. 

Report: 1926, 38 p. 

The 1926 Laws of New Jersey, J. R. No. 14, p. 804, 
created a commission of four to investigate the sub- 
ject of taxation of publicly owned property. It was 
also to investigate the tax of property used for public 


TAX ES—The Tax Magazine 








May, 1941 


water supply. The commission was directed to embody 
the result of its investigation in a report to the next 
session of the Legislature and to recommend such 
legislation as it deemed necessary. 

Report: 1927, 5 type pages. 

The Laws of 1928, J. R. No. 12, p. 806, created a 
commission of eight to investigate the question of 
taxes on tangible property now imposed on industry, 
agriculture, and trade in New Jersey, and to consider 
Assembly No. 248 which reported to relieve the tax 
on personal tangible property and to make such recom- 
mendations as might be advisable to the next session 
of the Legislature. It was continued by the 1929 
Laws, J. R. No. 7, p. 813, providing for a report to the 
next session of the Legislature. 


The 1929 Laws of New Jersey, J. R. No. 13, p. 821, 
created a commission of five to investigate the taxa 
tion and financial systems of the several counties and 
municipalities to determine a means of controlling 
and reducing governmental expenditures. It was 
directed to investigate the practices and methods of 
control for making and financing assessment improve 
ments. It was to embody its findings from time to 
time in a report to the Governor and to the Legis 
lature. The Laws of 1930, J. R. No. 9, p. 1114, provided 
that this commission should continue its investigation 
of personal property taxes authorized by J. R. No. 12 
of the 1928 Legislature. The 1931 Laws, J. R. No. 5, 
p. 1261, recreated this commission and continued it. 


(This commission is also known as the “Tax Survey 
Commission.’’) 


Reports: 


1929, Memorandum of suggestions for a program of 
study of taxation and control of finances as applied to the 
counties and municipalities of New Jersey, 24 p. (typed). 

1930, Preliminary, 13 p. (typed). 

1931, The organization, functions, and expenditures of 
local governments in New Jersey, Report 1, 273 p. 

1931, Municipal and County Debt, Report 2, 138 p. 

1931, Municipal and County Financial Administration, 
Report 3, 128 p. 

1931, Local Fire Protection Services and Costs, Report 
4, 97 p. 

1931, Highway Services and Costs, Report 5, 89 p. 

1931, The Revenue System of New Jersey, Report 6, 
276 p. 

1931, The Revenue System of New Jersey, Report 6A 
(Minority), 8 p. 

1932, Local Police Protection Services and Costs, Re- 
port 7. 80 p. 

1932, A Report on Educational Services and Costs, Re- 
port 8, 154 —. 

1932, Recommendations and Proposed Legislation, Final 
Report, variously paged. 


In 1933 the committees on taxation of the Senate 
and House of Assembly issued a joint report on a 
study of the financial and tax problems of municipal 
governments in New Jersey. 

Report: 1933, 50 p. 
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The 1933 Laws, J. R. No. 6, p. 1270, created a com- 
mission of twelve to investigate and report concern- 
ing proposed legislation for the regulation and taxation 
of traffic in alcoholic beverages. —The commission was 
to embody its recommendations in a report to be 
submitted in time to provide a proper taxation and 
regulation of the traffic in alcoholic beverages in event 
that the Eighteenth Amendment be repealed. 

The 1933 Laws, Spec. Sess., J. R. No. 2, p. 1315, 
created a commission of seven to be appointed by the 
Governor to investigate and report concerning pro- 
posed legislation for the regulation and taxation of 
traffic in alcoholic beverages. The committee was 
required to embody its recommendations in a report 
to be submitted to the legislature on November 14, 1933. 


Report: 1933, Report on Alcoholic Beverage Control and 
Taxation, 12 p. 


The 1933 Laws, J. R. No. 21, p. 1292, created a com- 
mittee of nine to prepare the necessary legislation for 
the taxation of railroad and canal property. It was 
directed to report its findings with proposed legisla- 
tion at the opening of the legislative session of 1934. 

Report: 1934, House Minutes, pp. 421-424. 

The 1934 Laws, Ch. 265, p. 734, appropriated money 
for the State Tax Department to investigate the valua- 
tion and assessment of property and for the purpose 
of giving more adequate consideration in the deter- 
mination of the valuation of railroad property to factors 
other than direct appraisal thereof for the state fiscal 
vear beginning July 1, 1934.* 


Commissioner of Railroad Taxation 


In 1873, the Governor was directed to appoint a 
Commissioner of Railroad Taxation before the close 
of the legislative session each year, who was to return 
to the State Comptroller a statement and valuation of 
all the property used or owned for the purposes of 
any railroad corporations in any county, city or town- 
ship in this state, specifying for each railroad corpora- 
tion separately the amount of its property and in 
what city or township the same is situated. The re- 
turns of the commissioner were required to be made 
prior to July 1 in every year. (Laws of New Jersey, 
1873, Ch. 400, p. 112; approved April 2, 1873.) 


Annual Report of Commissioner of Railroad Taxation 


Place & Date No. of 


Year Period Covered of Pub. Report Paging 
1873 Trenton, ’73 29 p 
1874 ig °74 34 p 
1875 ee 75 8p 
1876 “ 76 10 p 
1877 es "97 27p 
1878 es 78 12p 
1879 “ "79 14p 
1880 Mt. Holly, ’80 17 p 
1881 Orange, '81 14p 
1882 Trenton, ’82 84 p 
1883 Toms River, ’83 74D 


* ‘No survey made because the appropriation was used for other 
purposes by the State House Commission.’’—Letter from the New 
Jersey State Library, Trenton, New Jersey, dated June 19, 1940. 
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In 1876 each railroad was required to make a return 
to the State Comptroller of the true value of its road 
equipment and appendages. The Comptroller Treas- 
urer and Commissioner of Railroad Taxation were 
constituted a “Board of Railroad Commissioners.” It 
was directed to estimate the true value of the prop- 
erty of any railroad corporation which failed to make 
the required report of the value of its property to the 
Comptroller. (Laws of New Jersey, 1876, Ch. 101, 
p. 129.) 


Returns Made by the Commissioner of Railroad Taxation 











Place & Date No. of 


Year Period Covered of Pub. Report Paging 
1873 Dated Dec. 18, ’73 Trenton, ’81 89 p 
1874 sii June 30, ’74 a "81 29p 
1875 Not found 

1876 Dated June 30, '76 sa 76 29p 
1877 Not found 

1878 Dated June 30, '78 es 78 13 p 
1879 3 ee ae os °79 16 p 
1880 ’ oY es 80 31p 
1881 ” ~ oe ” "31 15 p 
1882 es oy ake Ge s 82 36 p 
1883 mt SS S86 - 83 44p 


In 1884 the Governor was directed to appoint a 
“Commissioner of Railroad Taxation” who should act 
as a member of the Board of Railroad Commissioners 
established by the Laws of 1876, Ch. 101, and to per- 
form the duties imposed by this act on the Commis- 
sioner of Taxation. He was to continue in office until 
the matters then pending before the Board, or prop- 
erty for this consideration, were disposed of.** (Laws 
of New Jersey, 1884, Ch. 134, p. 197; approved April 
17, 1884.) The Board of Railroad Commissioners was 
continued by the Laws of 1885, Ch. 125, p. 159, and 
again by the Laws of 1888, Ch. 208, p. 269, and amended 
by the Laws of 1891, Ch. 98, p. 165. 


State Board of Assessors 


In 1884 a State Board of Assessors was created 
consisting of four members appointed by the Gov- 
ernor. It was directed to assess all the property of 
any railroad or canal company used for railroad or 
canal purposes. It was also directed to compute the 
amount of tax to be assessed upon the entire valua- 
tion of the property of each railroad and canal com- 
pany and to report to the Comptroller on or before 
December 1 of each year a statement of the assessed 
valuation of each company in the state and of the 
separate valuation of the property in each taxing dis- 
trict. The Board was directed to keep a report of 
their proceedings and to report annually to the Legis- 


lature. (Laws of New Jersey, 1884, Ch. 101, p. 142; 
amended by 1885 Laws, Act No. 6, p. 16.) (As pointed 


out above, this act abolished the office of Commis- 
sioner of Railroad Taxation as first constituted, but 





** ‘No reports were published by the Commissioner under the 
authorization of 1884.’’—Letter from the New Jersey State Library, 
Trenton, New Jersey, dated June 19, 1940. 
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the office was recreated by a subsequent act of the 
same year.) 


Annual Reports of State Board of Assessors 











Place & Date No. of 
Year Period Covered of Pub. Report Paging 
1884 Trenton, ’84 470 p 
1885 - "86 502 p 
1886 Camden, ’87 622 p 
1887 " "88 560 p 
1888 Trenton, '89 435 p 
1889 < 00 523 p 
1890 . 91 541 p 
1891 "92 603 p 
1892 = "93 629 p 
1893 _ 94 696 p 
1894 vs "95 734 p 
1895 = "96 761 p 
1896 7 "97 783 p 
1897 7 98 753 p 
1898 gs "99 846 p 
1899 ? 00 858 p 
1900 ab 01 930 p 
1901 = "02 958 p 
1902 Camden, ’03 1038 p 
1903 = 04 Part 1 774 p 
1903 i 04 a 19 462 p 
1904 Trenton, ’05 1 734 p 
1904 eS "05 ~<2 484 p 
1905 For yr. ‘05 si "05 22d, Part | 766 p 
1905 = Ve + "05 22d, Oe ae 478 p 
1906 aa Camden, ’07 23d 803 p 
1907 = Se Trenton, ’08 24th 761 p 
1908 ee ae i "09 25th, Part 1 631 p 
1908 ~~ = i "09 = ise 504 p 
1909 = ae = "10 26th, = a 645 p 
1909 ae 5% "10 oe oe 368 p 
1910 = “Ss 7 Somerville, ’11 27th, as 662 p 
1910 7. US ae si "7" seg ~ 384 p 
1911 = ae Trenton, '12 2h, 20 * 1 754 p 
1911 SS See ds "12 " oe. s 394 p 
1912 = * oe Somerville, °13 29th, ‘ 1 832 p 
1912 = ae “ 13 a “3 402 p 
1913 - VS ae Union Hill, ’14 30th, ae 800 p 
1913 = 2 oe = "14 = he Ae 348 p 
1914 = Gears Paterson, '15 31st, . 4 652 p 
1914 mm Oe - "E5 si mo 1 348 p 


State Board of Taxation 


In 1891 the State Board of Taxation was created 
consisting of three members appointed by the Gov- 
ernor for the purpose of equalization, revision, and 
enforcement of taxation. It was directed to make 
rules necessary to secure the equalization, revision, 
and enforcement of taxation in New Jersey. It was 
given the power on complaint of the owner to decrease 
the assessment on his property where justice required, 
or to order a reassessment. It was directed to in- 
vestigate the methods of local assessors and to examine 
the case where there was evasion of taxation and as 
to wherein the existing laws were defective and negli- 
gently administered. It was directed to report annually 
to the legislature specifying the devices used in tax 
evasion with recommendations for prevention of eva- 
sion of just and equal taxation. Section 17 stated that 
it did not in any way alter or repeal the act setting 
up the State Board of Assessors. (Laws of New 
Jersey, 1891, Ch. 114, p. 189.) It was amended by the 
Laws of 1903, Ch. 208, and the Laws of 1904, Ch. 1. 

The State Board of Taxation was abolished by the 
Act of 1905, setting up the Board of Equalization of 
Taxes. (Laws of New Jersey, 1905, Ch. 67, p. 123.) 
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Annual Report of the State Board of Taxation 


Place & Date No. of 
Year Period Covered of Pub. Report Paging 
1891 Trenton, '91 94 p 
1892 _ "92 139 p 
1893 : 93 147 p 
1894 - 95 178 p 
1895 “ 96 172 p 
1895-96 “ 06 183 p 
1896-’97 '97 223 p 
1897-98 “ 98 176 p 
1898-’99 i "99 214 p 
1899-’00 = 00 253 p 
1900-01 . 01 164 p 
1901-’02 sas 02 146 p 
1902-’03 Somerville, ’04 228 p 
1903-’04 Trenton, ’05 101 p 


Board of Equalization of Taxes 


In 1905 the Board of Equalization of Taxes was 
created consisting of a president and four associates 
appointed by the Governor for the purpose of equaliza- 
tion, revision, review, and enforcement of taxation. 
It was directed to investigate on complaint the valua 
tion in any county or taxing district and to take what 
ever steps were necessary to remove any inequality. 
It was also directed to investigate the methods of 
local assessors and examine all cases where tax evasion 
was alleged, or tax laws negligently administered. 
An annual report was required to be made to the 
legislature with all such recommendations as were 
necessary to prevent the evasion of a just and equal 
taxation and what changes were necessary to produce 
equality of taxation. The Board was empowered to 
increase the assessment when on investigation it had 
found the rate of assessment was lower than the 
uniform and true valuation. Section 10 abolished the 
State Board of Taxation. (Laws of New Jersey, 1905, 
Ch. 67, p. 123; approved March 29, 1905.) 


Reports of the Board of Equalization of Taxes 


Place & Date No. of 

Year Period Covered of Pub. Report Paging 
1905 Apr. 3-Oct. 31, ’05 Paterson, ’05 ist 124 p 
1906 Yr. ending 

Oct. 31, ’06 Trenton, ’07 2d 112 p 
1906 House Minutes, 
1907. Yr. ending 06 Spec. pp. 501-504 

Oct. 31, °07 Trenton, ’07 3d 147 p 
1908 Yr. ending 

Oct. 31, ’08 Paterson, ’09 4th 129 p 
1909 Yr. ending 

Oct. 31, ’09 Trenton, ’09 5th 120 p 
1910 Yr. ending 

Oct. 31, °10 Paterson, ’10 6th 128 p 
1911 Yr. ending 

Oct. 31, “11 Trenton, ’11 7th 123 p 
1912 Yr. ending 

Oct. 31, °12 Union Hill, '13 8th 143 p 
1913 Yr. ending 

Oct. 31, °13 Paterson, ’14 9th 152 p 
1914 Yr. ending 

Oct. 31, °14 Trenton, ’15 10th 160 p 


State Board of Taxes and Assessment 


In 1915 the State Board of Assessors and the Board 
of Equalization of Taxes were consolidated and thereby 
known as the “State Board of Taxes and Assess- 
ment.” The terms of office of the members of the 
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present board were to end July 1, 1915. The new 
board was to consist of five members appointed by 
the Governor. (Laws of New Jersey, 1915, Ch. 244, 
p. 438.) 


Reports of State Board of Taxes and Assessment 





Place & Date No. of 





Year Period Covered of Pub. Report Paging 
i915 Yr. ending Somerville, ’16 ist, Part I 152 p 
Oct... 54, °15 ”° 2 676 p 
* 330 p 
1916 Yr. ending = "17 «62a. ae 135 p 
Oct. 31, '16 - 2 654 p 
° OT 322 p 
1917. Yr. ending ss "18 «3d, ~ 2 153 p 
Oct. 31, *t7 ~ 652 p 
* TH 324 p 
1918- Yr. ending Trenton, ’19 4th 383 p 
1919 June 30, ’19 
1920 Yr. ending Somerville, ’20 5th 357 p 
June 30, ’20 
1921 Yr. ending 2 *21 6th 334 p 
June 30, ’21 
1922 Yr. ending i °22 Supp. 482 p 
June 30, ’22 7th 820 p 
1923 Yr. ending Trenton, ’24 8th 839 p 
June 30, ’23 
1924. Yr. ending Somerville, ’25 9th 832 p 
June 30, ’24 
1925 Yr. ending Trenton, ’26 10th 830 p 
June 30, ’25 
1926 Yr. ending New Bruns- lith 816 p 
June 30, ’26 wick, ’27 
1927. Yr. ending Trenton, ’28 12th 818 p 
June 30, '27 
1928 Yr. ending i *29 13th 820 p 
June 30, ’28 
1929 Yr. ending a *30 14th 805 p 
June 30, ’29 
1930 Yr. ending = "30 15th 816 p 
June 30, ’30 
1930 n. p., °30 Spec. 3p 
1931 Yr. ending Trenton, '32 16th 781 p 
June 30, ’31 


State Tax Department 


In 1931 a “State Tax Department” was created 
succeeding to and exercising exclusively all the powers 
and to perform all the duties of the State Board of 
Taxes and Assessment excepting those relating to 
review and determination of appeals concerning as- 
sessment, collection, or equalization of taxes. The 
chief officer of this department was designated the 
State Tax Commissioner appointed by the Governor. 
He was directed to perform all the acts now required 
by law to be performed by the State Board of Taxes 
and Assessment except the hearing and determina- 
tion of tax appeals. An appeal might be had from a 
ruling of the State Tax Department or State Tax Com- 
missioner to the State Board of Tax Appeals. (Laws 
of 1931, Ch. 336, p. 823; approved April 28, 1931.) 


Reports of the State Tax Department 


Place & Date No. of 


Year Period Covered of Pub. Report Paging 

1931-32 Yr. ending Trenton, ’33 1st 758 p 
June 30, ’32 

193233 Yr. ending n. p., n. d. 2d, Part I* 125 p 
June 30, ’33 

1933-’34 Yr. ending = - 3d, me ae 145 p 
June 30, ’34 

1934-"35 Yr. ending - = 4th “* * 151 p 
June 30, ’35 


* No Part II. 
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Reports of the State Tax Department (cont’d) 


Place & Date No. of 

Year Period Covered of Pub. Report Paging 

1935-’36 Yr. ending n. p. n. d. 5th, Part I * 150 p 
June 30, '36 

1936-’37. Yr. ending ig i an ~- * 150 p 
June 30, ’37 

1937-"38 Yr. ending 7th 150 p 
June 30, ’38 

1938-"39 Yr. ending ie 8th 150 p 
June 30, °39 

1939-40 Yr. ending or 9th 150 p 
June 30, ’40 


The Laws of 1938, J. R. No. 3, directs the State Tax 
Commissioner to investigate possible irregularities in 
connection with tax-exempt property and to report 
its findings to the Governor, State Senate, and House 
of Assembly with recommendations for legislation 
needed to place back on the tax rolls property which 
may be unlawfully escaping taxation. The State Tax 
Commissioner was to present a report to the Gov- 
ernor, State Senate, and House of Assembly not later 
than November 1, 1938, setting forth what has been 
accomplished, and he was to make recommendations 
for such changes in the existing laws as may be neces- 
sary to return to the tax rolls properties which are 
now exempt in compliance with inequitable or un- 
justifiable existing laws. 


Report: Special Report on Exemptions, by J. H. Thayer 
Martin, Dec. 1938, 9 pp. + tables. 


State Board of Tax Appeals 


In 1931 a “State Board of Tax Appeals” was es- 
tablished consisting of five members appointed by the 
Governor. This Board was directed to perform all 
the acts then required to be performed by the State 
Board of Taxes and Assessment relative to the hear- 
ing and determination of tax appeals. It succeeded 
to and was to perform all the powers and duties con- 
cerning the review, hearing, and determination of ap- 
peals on the assessment, collection, apportionment, or 

-equalization of taxes. It was made the duty to reduce 
to writing its findings of fact and decisions in each 
case. (Laws of 1931, Ch. 100, p. 166; approved April 
14, 1931.) 

The Laws of 1936, Ch. 168, p. 402, provided for the 
State Board of Tax Appeals to consist of seven mem- 
bers appointed by the Governor.* 


New Jersey Commission on Tax Law Revision 


The Laws of New Jersey, 1938, Ch. 95, created a com- 
mission to be known as the New Jersey Commission on 
Tax Law Revision, for the purpose of studying the 
basic tax proposals confronting our people under the 
existing public statutes relating to taxation and 
formulating a comprehensive plan [Turn to page 320] 





* “The State board of tax appeals publishes nothing but opinions 
of the board and never has submitted any type of report.’’—Letter 
from the New Jersey State Library, Trenton, New Jersey, dated 
June 19, 1940. 
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The Tax Talkers 


“Now that the tumult and the shouting have died,” 
began Big Boy, “let’s try to look back-at our first tax 
season under the new law on excess profits, and see 
if we can get some perspective on it.” 

“T think you are premature on the perspective,” 
replied Tex. “I still have more such returns unpre- 
pared on extensions granted than I’ve prepared.” 

“Well, here’s Yank,” said Big Boy. “He’s down on 
a fiscal year audit, so he must have been pretty well 
cleaned up before he left.” 

“Washed-up would be better,” said Yank. “Every 
man on the staff was hankering for this assignment 
by way of vacation. It was the worst tax season any 
of us have ever lived through. 
two most senior partners.” 


Except, of course, the 


“T really tremble to think what I would have done 
without those CCH Work Sheets,” said Big Boy. 
“You see Yank, they call me Big Boy down here, but 
I’m small stuff compared to Oldtimer and Company. 
You people could draw up your own forms.” 

“We did,” replied Yank, “but we amended them 
plenty.” 

“Entirely aside from the tax angle,” said Bar, “this 
new tax has been beneficial to one of my clients and 
might be to a couple of others if they had wit enough 
to see it. The smart one had always managed to get 
along with an accounting system designed for simplicity, 
and very little else. Well, when the new law came 
along, the partners got together with their so-called 
accountant to see just how it might affect them. 

“It’s an old story to you CPA’s. The ‘accountant’ 
was really a good head-bookkeeper, a credit man, and 


Lewis Gluick, C. P. A., Shop-Talker 
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office manager, but the new taxes were too much for 
him. So they came to me to expound the law. 

“Well, being a lawyer, that was fine. But through 
its intricacies I could see one dominant factor. Perfect 
understanding of the statute would not make a cor 
rect return possible, without good accounts. Just 
take one item. As their lawyer I knew that they had 
had claims, judgments, and so forth,’ which would 
require adjustment and comparison if they used the 
base period income method. Could they produce the 
figures? Yes. They could and they did, and ultimately 
all the others, though it meant a lot of overtime for 
the old bookkeeper and the hiring of a new one to do 
routine work. So now they have a new set of books, 
set up to provide information more readily.” 

“And I,” said Tex, “thank you for a new client.” 

“Please!” said Bar. “Let me get to the real point. 
The information dug up for tax purposes, the com- 
parisons of income, and other data necessitated by the 
tax, has been beneficial from a management standpoint.” 

“Tt is an old story to us,” said Big Boy, “but |] 
wonder if they will save more than they have to pay 
in excess taxes.” 

“Tf they are really alert they will,” said Yank. “Take 
one case I worked on and, mind you, it was an old 
client, too. The analysis of capital gains and losses ° 
was an eye opener to the directors. The dope had 
always been available to them, but somehow they had 
glided over it. Comparisons and aggregates for four 
years were something new. 
assets is now in progress.” 

“It’s an old adage,” said Sinbad, “that out of evil, 
some good may come. This tax was born out of evil 


So a revision of capita! 





1 Sec. 711(b)(1)(G). Line 17, Schedule A, Form 1121. 
2 Sec. 711(b)(1)(B) and Item 11 of Form 1120, 
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in Europe, and not completely free from taint on this 
side of the Atlantic. You, Yank, have probably 
admired the Spanish moss so abundant around these 
parts. It’s decorative, and is useful for packing egg 
crates, or stuffing poor folks’ mattresses. But it is 
evil nevertheless—a parasite that kills the splendid 
all pines and broad oaks it clings to.” 

“You certainly have something there,” said Big 
soy. “Something we could go on and discuss for 
hours and drag in every aspect of sociology and 
philosophy and our opinions thereof. But we would 
also drag out this luncheon period interminably.” 

“Right,” said Bar. “We must pray that the evil 
cause shall cease, and meanwhile, to make our living. 
help our clients to pay the correct tax, no more, no less.” 

‘Praying won’t do a bit of good by itself,” said 
Yank. “Go ahead and make all the big fees you can. 
But you’ve got to WORK just as hard if you want 
to wipe out war and its evils.” 

“In other words,” said Tex, “the excess profits are 
all to Satan, and the tax is on us.” 

There was no dissent. 


Cases 


We particularly like a case decided by the Seventh 
Circuit on February 26. 

In the first place the plaintiff, Rubinkam, got the 
decision. It is increasingly rare for a taxpayer to be 
the winner when a BTA decision is reversed. 

Secondly, Rubinkam, a lawyer, regularly employed 
a public accountant to audit his firm’s books; and 
finally, although himself a lawyer, he had another 
lawyer named Gregory act as his counsel in the case 
(414 CCH J 9272). 

The Molasky case, same court, same date, is uncom- 
monly long, but well worth reading. The high spot 
was the matter of compensation to officers and stock- 
holders. The government claimed excessive com- 
pensation was fraudulent, because it really consisted 
of dividends, but although the court found that “some 
sort of chicanery was in progress” it also found, 
ironically, that one stockholder had taken up divi- 
dends and 


“Revenue officials pointed out to her that she was in error, 


and such receipts must be shown as commissions.” (414 
CCH 9273.) 


Known and loved by Navy men for twenty-five 
years, the magazine, Our Navy, was held not guilty 
of fraud by the BTA on February 15. (413 CCH 
" 7271-H.) 

Kentucky has been famed for many things such 
as blue grass, bourbon, beautiful women, fillies and 
colonels. We want to add another category, the 
wisdom of her judges, although that will not be new 
to the readers of Cobb’s Judge Priest. You must read 
the whole of the Courier Journal Job Printing Company 
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case, decided on February 20, in the District Court 
for the Western District of Kentucky (414 CCH 9268) 
but we'll give you a sample of Judge Miller’s style: 

“We cannot ignore the actualities by theorizing how it could 
have been done in a different way. It just wasn’t done that 
way and as long as the way in which it was done was legal 
the government has no cause to complain because the method 


resulted in a loss on the books of the taxpayer. Judgment 
will be entered for the plaintiff.” 


We quote from 411 CCH § 0477, which discusses 
the Howard Paper case, 43 BTA —, No. 74: 
‘Presumably in such case income would result in the year 
when the corporation’s obligation was extinguished, as 
perhaps when the statute of limitation outlaws the claim 
against it.” 

In our opinion, based on experience, we think that 
both the “presumably” and the “perhaps” are super- 
fluous. The circumstances of a case we handled a 
couple of years ago were slightly different, but the 
principle of an accrued, but unpaid, debt was the 
same, and the client was delighted to settle by a clos- 
ing agreement, without taking it to the BTA on the 
basis of the statute of limitations. Not just because 
it gave him a temporary deferment of tax, but because 
it was so logical. 

It may be news to a lot of vou, as it was to us, that 
the famous advertising agency of N. W. Ayer was not 
incorporated till 1929. This is revealed in the case of 
Kessler, decided by the Eastern District of Pennsyl- 
vania, and reported at 414 CCH § 9293. 

The workings of a negro burial society were con- 
sidered by the Court of Claims on March 3, for the 
—now hold your breath—Family Aid Association of 
the United House of Prayer for All People. (414 
CCH § 9295.) 

The Manufacturers’ Life Insurance Company case, 
43 BTA —, No. 126 (413 CCH { 7300) is of interest 
mainly to insurance companies. But the last finding 
is important to anyone who has changed, or might 
change, from an accrual to cash basis accounting or 
vice versa. The Commissioner took, what four mem- 
bers of the Board on March 12 held to be, an incon- 
sistent position. But the majority upheld him. Watch 
the appeal. 

The Consolidated Edison Co. of New York, Inc., 
put out some figures in its 1940 report that give a new 
slant to taxation of utilities. Of each dollar of reve- 
nue 26.6¢ went for wages and 22.8¢ for taxes, or 
$1,626 in taxes for each employee. 

We were a guest at the Houston Club on March 
26, when the Investment Bankers and CPA’s held a 
joint meeting. We sat next to one Fred W. Allen, 
and remarked that it was Wednesday night when his 
namesake broadcast. Whereupon he told us of an 
amusing experience of the preceding day. He phoned 
an office where he was not previously known, and 
upon giving his name the operator replied, “Oh Yeah! 
And where’s Jack Benny?” 





























































































































































































































































































































STATE TAX CALENDAR 


1941 JUNE 1941 
SUN. MON, TUE, WED. THU. FRI. SAT. FRI SAT. Y 
73345 67 7 
8 9 1011 1213146 
15 16 17 18 19 20 21 
22 23 24 25 26 27 28 


29 30 «an «an «mn «» «&» viii j A 


ALABAMA 
June 1—— 
Automobile dealers’ reports due. 
June 10—— 


Automobile dealers’ reports due. 
Oil and gas conservation tax due. 
Tobacco use tax and reports due. 
Wholesalers’, distributors’ and retailers’ 
alcoholic beverage reports due, 
June 15—— 
Carriers’, warehouses’ and _ transporters’ 
gasoline tax reports due. 
Carriers’, warehouses’ and transporters’ 
lubricating oils tax reports due. 
Income tax (second installment) due. 
Motor carriers’ mileage tax and reports 
due. 
June 20—— 
Automobile dealers’ reports due. 
Coal and iron ore mining tax and reports 
due. 
Gasoline tax and reports due. 
Lubricating oils tax and reports due. 
Motor fuel tax and reports due. 
Sales tax and reports due. 
June 30—— 
Carbonic acid gas reports due. 


ARIZONA 
June 5—— 
Alcoholic beverage licensees’ reports due. 
June—First Monday—— 
Railroad, telegraph and telephone company 
reports due. 
June 15— 
Gasoline tax and reports due. 
Gross income tax and reports due. 
Income tax (second installment) due. 
Motor carriers’ tax and reports due. 
June 25—— 
Motor fuel carriers’ reports due. 
June 30—— 
Last day for corporation registration fee 
payments and reports. 


ARKANSAS 
June 10—— 
Alcoholic beverage tax and reports due. 
Natural resources purchase statements due. 
Natural resources severance tax and re- 
ports due. 
June 15—— 
Sales tax and reports due. 
Wine manufacturers’ taxes and reports due. 
June 20—— 
Gasoline tax and reports due. 





CALIFORNIA 
June 1 
Gasoline tax due. 
June 15—— 


Gasoline tax reports due. 
Use fuel tax and reports due. 





June 20—— 
Beer and wine tax and reports due. 
Motor carriers’ gross receipts tax due. 
June—Last Monday—— 
Last day to file property tax returns. 


COLORADO 
June 5—— 
Motor carriers’ compensation taxes due. 
June 15—— 
Coal mine owners’ reports due. 
Coal tonnage tax reports due. 
Sales tax and reports due. 
Service tax and reports due. 
Use tax and reports due. 
June 25—— 
Gasoline tax and reports due. 


CONNECTICUT 
June 1—— 
Cigarette distributors’ 
due. 
Gasoline tax reports due. 
June 15— 
Gasoline tax reports due. 
Railroad and street railway tax (semi- 
annual installment) due. 
June 20—— 
Alcoholic beverage tax and reports due. 


monthly reports 


DELAWARE 
June 1—— 
Chain store tax and reports due. 
Express, telegraph and telephone company 
reports due. 
Kent county property taxes due. 
Manufacturer’s license tax and reports due. 
Merchants’ license tax and reports due. 
June—First Monday—— 
Steam, gas and electric company taxes due. 
June 15—— 
Filling stations’ gasoline tax reports due. 
Income tax (second installment) due. 
Manufacturers’ and importers’ alcoholic 
beverage reports due. 
June 30—— 
Carriers’ gasoline tax reports due. 
Distributors’ gasoline tax and reports due. 


DISTRICT OF COLUMBIA 
June 10—— 
Licensed manufacturers’ and wholesalers’ 
beer reports due. 
Licensed manufacturers’, wholesalers’ and 
retailers’ alcoholic beverage reports due. 
June 15—— 


Beer tax due. 
June 30—— 
Gasoline tax and reports due. 


FLORIDA 
June 10—— 


Manufacturers’ and dealers’ alcoholic bev- 
erage reports due. 
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June 15—— 

Carriers’ gasoline tax reports due. 

Chain store gross receipts tax and reports 
due. 

Gasoline tax and reports due. 

Motor fuel use tax and reports due. 

Transporters’ and carriers’ alcoholic bev- 
erage reports due. 


GEORGIA 
June 10—— 
Tobacco wholesalers’ reports due. 
June 15—— 
Income tax (second installment) due. 
Malt beverage tax reports and payment 


due. 
June 20—— 
Gasoline tax and reports due. 
IDAHO 
June 1—— 
Mining license tax due. 
June 9—— 


Motor carriers’ monthly reports due. 
June 10—— 
Beer dealers’ reports due. 
June 15—— 
Electric power company reports and taxes 
due. 
Gasoline tax and reports due. 
June—Fourth Monday—— 
Property tax (semi-annual installment) 
due. 


ILLINOIS 
June 1—— 
Bank share tax becomes delinquent. 
Last day to make personal property tax 
return. 
Personal property tax becomes delinquent. 
Real property tax (semi-annual install- 
ment) due. 
June 10—— 
Motor carriers’ mileage tax due. 
June 15— 
Last day to make alcoholic beverage re- 
ports. 
Public utility tax and reports due. 
Sales tax and reports due. 
Warehousemen’s alcoholic beverage reports 
due. 
June 20—— 
Gasoline tax and reports due. 
June 30— 
Transporters’ gasoline tax reports due. 


INDIANA 
June 15—— 
Bank and trust company intangibles tax 
reports due. 
Bank share tax reports due. 
Carriers’ gasoline tax reports due. 
June 20—— 
Bank and trust company intangibles tax 
due. 
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Bank share tax due. 
Building and loan association intangibles 
tax and reports due. 
June 25—— 
Gasoline tax and reports due. 


IOWA 


June—First Monday—— 
Freight line and equipment company prop- 
erty tax reports due. 
June 10—— 
Carriers’ gasoline tax reports due. 
Class A permittees’ beer tax and reports 
due. 
June 20—— 
Gasoline tax and reports due. 


KANSAS 
June 10—— 
Malt beverage tax and reports due. 
June 15—— 
Carriers’ gasoline tax reports due. 
Compensating tax and reports due. 
Motor carriers’ gross ton mileage tax and 
reports due. 
June 20—— 
Bank share tax due. 
Property tax (second installment) due. 
Sales tax and reports due. 
June 25— 
Gasoline tax and reports due. 


KENTUCKY 
June 10—— 
Alcoholic beverage reports due. 
Amusement and entertainment tax and 
reports due. 
Cigarette tax reports due. 
Refiners’ and importers’ gasoline tax re- 
ports due. 
June 15—— 
Motor vehicle fuel (other than gasoline) 
tax and reports due. 
Passenger carriers’ mileage tax due. 
Public utility gross receipts tax and re- 
ports due. 
June 20—— 
Oil production tax and reports due. 
June 30—— 
Dealers’ and transporters’ gasoline tax and 
reports due. 


LOUISIANA 
June 1—— 
Wholesalers’ tobacco tax reports due. 
June 10—— 
Importers’ gasoline tax and reports due. 
Importers’ kerosene tax and reports due. 
Importers’ lubricating oils reports due. 
Light wine and beer importers’ reports 
due. 
June 15— 
Carriers’ gasoline tax reports due. 
Carriers’ kerosene tax reports due. 
Carriers’ light wines and beer reports due. 
Carriers’ lubricating oils reports due. 
Income tax and returns due from foreign 
corporations doing business with no of- 
fice in state. 
Intoxicating liquor manufacturers’ and 
dealers’ reports due. 
Wholesalers’ tobacco tax reports due. 
June 20—— 
Dealers’ gasoline tax and reports due. 
Dealers’ kerosene tax and reports due. 
Fuel use tax and reports due. 
Light wine and beer manufacturers’ and 
dealers’ tax reports due. 
Lubricating oils tax due; dealers’ reports 
due. 
New Orleans sales and use tax and reports 
due. 
Petroleum solvents reports due. 


MAINE 
June 1— 
Franchise tax reports due. 
Gasoline tax due. 


STATE TAX CALENDAR 


June 10—— 
Manufacturers’ and wholesalers’ malt bev- 
erage reports due. 
June 15—— 
Express, telephone and telegraph company 
taxes due. 
Gasoline tax reports due. 
Parlor car company taxes due. 
Railroad and street railroad tax (install- 
ment) due. 


MARYLAND 
June 10—— 
Admissions tax due. 
June 30—— 
Beer tax and reports due. 
Gasoline tax and reports due. 


MASSACHUSETTS 

June 10—— 

Alcoholic beverage tax and reports due. 
June 15—— 

Cigarette distributors’ tax and _ reports 

due. 

June 30—— 

Gasoline tax and reports due. 


MICHIGAN 

June 1—— 

Gas and oil severance tax and reports due. 
June—First Monday—— 

Last day to make property tax return. 
June 5—— 

Carriers’ gasoline tax reports due. 
June 15—— 

Sales and use tax and reports due. 
June 20—— 

Distributors’ gasoline tax and reports due. 

Gas and oil severance tax and reports due. 


MINNESOTA 
June 1—— 
Annuity income tax due. 
Last day to make property tax returns. 
Last day to pay iron severance tax. 
Property tax (first semi-annual install- 
ment) due. 
June 10—— 
Wholesalers’, brewers’ and manufacturers’ 
alcoholic beverage reports due. 
June 15—— 
Interstate motor carriers’ mileage tax due. 
June 25— 
Gasoline tax and reports due. 


MISSISSIPPI 
June 1—— 

Electric light and power, express, pipe 
line, railroad, sleeping car, telegraph and 
telephone company reports due. 

June 5—— 
Factory reports due. 


June 10. 
Admissions tax and reports due. 
June 15—— 
Gasoline tax and reports due. 
Income tax (second installment) due. 
Manufacturers’, distributors’ and whole- 
salers’ tobacco reports due. 
Retailers’, wholesalers’ and distributors’ 
light wine and beer reports due. 
Sales tax and reports due. 
Timber severance tax and reports due. 
Use tax and reports due. 





MISSOURI 
June 1—— 
Bank share tax reports due. 
Income tax (first installment) due. 
June—First Monday—— 
Last day to make merchants’ and manu- 
facturers’ property tax return. 
June 5—— 
Non-intoxicating beer permittees’ reports 
due. 
June 15— 
Gasoline tax reports due. 
Retail sales tax and reports due. 
June 25—— 
Gasoline tax due. 
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MONTANA 
June 1—— 
Metalliferous license tax due. 
June 15—— 


Brewers’ and liquor wholesalers’ tax and 
reports due. 

Electric company tax and reports due. 

Gasoline tax and reports due. 

Income (corporation license) tax due. 

June 20—— 

Producers’, transporters’, dealers’ and re- 

finers’ crude petroleum reports due. 


NEBRASKA 
June 15—— 
Alcoholic beverage manufacturers’ and 
wholesale distributors’ reports due. 
Gasoline tax and reports due. 
Imitation butter reports and tax due. 


NEVADA 





June 1 
Mine owners’ annual reports due. 
June—First Monda - 
Property tax (quarterly installment) due. 
June 15—— 
Carriers’ gasoline tax reports due. 
June 25—— 
Dealers’ gasoline tax and reports due. 
Fuel users’ tax and reports due. 





NEW HAMPSHIRE 
June 1 
Gasoline tax due. 
June 10—— 
Alcoholic beverage taxes and reports due. 
June 15— 
Gasoline tax reports due. 





NEW JERSEY 





June 1 

Foreign insurance company tax (except on 
life premiums) due. 

June 10—— 

Excise tax and reports due from interstate 
busses. 

Gross receipts tax and reports due from 
busses and jitneys in municipalities. 

June 15— 

Alcoholic beverage tax and reports due 
from manufacturers, distributors, trans- 
porters, warehousemen and importers. 

June 20—— 

Alcoholic beverage retail consumption and 
distribution licensees’ reports and taxes 
due. 

June 30—— 
Carriers’ gasoline tax reports due. 
Distributor’s gasoline tax and reports due. 


NEW MEXICO 
June 1—— 

Property tax reports due from private car 
companies and railroads dealing there- 
with. 

June 15—— 

Occupational gross income tax and reports 
due. 

Oil and gas conservation tax reports due. 

Severance tax and reports due. 

June 20—— 
Motor carriers’ tax and reports due. 
June 25—— 
Gasoline tax and reports due. 
Use or compensating tax and reports due. 


NEW YORK 
June 15—— 
New York City gross receipts tax and re- 
turns due. 
Personal income tax (second installment) 
due. 
June 20—— 
Alcoholic beverage tax and reports due. 
June 25—— 
Additional public utility tax and reports 
due. 
New York City conduit company tax and 
reports due. 
New York City public utility excise tax 
and returns due. 
June 30—— 
Gasoline tax and reports due. 
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NORTH CAROLINA 
June 1—— 
Chain store tax due. 
License taxes due. 
June 10—— 
Alcoholic beverage tax and railroad reports 
due. 
Carriers’ gasoline tax reports due. 
June 15—— 
Sales tax and reports due. 
Spirituous liquor tax due. 
Use tax and reports due. 
June 20—— 
Distributors’ gasoline tax and reports due. 


NORTH DAKOTA 
June 15—— 
Alcoholic beverage transactions 
reports due. 
Gasoline tax and reports due. 
Income tax (second installment) due. 
Interstate motor carriers’ tax due. 


tax and 


OHIO 

June 10 
Admissions tax and reports due. 

Class A and B permittees’ alcoholic bever- 
age reports due. 

June 15—— 

Cigarette use tax and reports due. 

June 20 
Dealers’ gasoline tax reports due. 
Real and public utility property 

(semi-annual installment) due. 

June 30 
Carriers’ gasoline tax reports due. 
Gasoline tax due. 








taxes 





OKLAHOMA 





June 1 
Oil, gas and mineral gross production tax 
and reports due. 
June 5—— 

Mine (other than coal) operators’ reports 
due. 
June 10—— 
Airports’ 
due. 

Alcoholic beverage tax and reports due. 
June 15—— 
Gasoline tax and reports due. 
Sales tax and reports due. 
June 20—— 
Coal mine operators’ reports due 
Diesel fuel oil tax and reports due. 
Use tax and reports due. 
June 30 
First day to file cornoration license tax re- 
ports. 


gross receipts reports and tax 





OREGON 

June 10—— 

Oil production tax and reports due. 
June 15—— 

Cigarette tax reports due. 

Property tax (quarterly installment) due. 
June 20—— 

Alcoholic beverage tax and reports due. 

Gasoline tax and reports due. 

Motor carriers’ tax and reports due. 


PENNSYLVANIA 
June 10— 

Malt beverage reports due. 

Spirituous and vinous liquor importers’ re- 
ports due. 

June 15—— 

Employers’ returns of tax withheld at 
source due under Philadelphia income 
tax law. 

Manufacturers’ alcoholic beverage tax and 
reports due. 

Philadelphia 
ment) due. 

June 30— 

Gasoline tax and reports due. 

Scranton property taxes delinquent. 


income tax (second install- 


RHODE ISLAND 





June 10 
Manufacturers’ alcoholic beverage reports 
due. 
Tobacco products tax reports due. 
June 15— 
Gasoline tax and reports due. 
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SOUTH CAROLINA 
June 10—— 
Admissions tax and reports due. 
Beer and wine wholesalers’ reports due. 
Last day to make power tax and payment. 
June 15—— 
Motor fuel tax and reports due. 
June 20—— 
Gasoline tax and reports due. 


SOUTH DAKOTA 
June 1—— 

Express company reports due. 

Passenger motor carriers’ tax due. 

Private car line reports due. 

Railroad, telegraph, telephone, sleeping 
car, light, power, heating, water and gas 
company property tax returns due. 

June 15— 

Alcoholic beverage reports due. 

Gasoline tax reports due. 

Sales tax and reports due. 

Use tax and reports due. 

June 30 

Last day to file property tax returns. 








TENNESSEE 
June 1 
Chain store tax due. 
June 10—— 


Barrel tax on beer due. 
Carriers’ gasoline tax reports due. 
Last day to make alcoholic beverage re- 
ports. 
June 20 
Distributors’ 
due. 
June 30—— 
Cottonseed oil mill reports due. 





gasoline tax and payment 


TEXAS 
June 15—— 


Oleomargarine dealers’ taxes and reports 


due. 
June 20—— 
Gasoline tax and reports due. 
June 25—— 
Carbon black production tax and reports 
due. 
Natural gas production tax and payment 
due. 


Oil production tax and reports due. 
Theatre prize and awards tax and reports 
due. 
June 30— 
Property tax tsecond installment) due. 


UTAH 
June 1 
Mining occupation tax due. 
June 10 
Carriers’ gasoline tax reports due. 
Liquor licensees’ reports due. 
June 15—— 
Distributors’ and 
and reports due. 
Excise (income) tax (second installment) 
due. 
June 30—— 
Cigarette licenses expire. 








retailers’ gasoline tax 


VERMONT 
June 10—— 
Alcoholic beverage tax and reports due. 
June 15— 
Electric light and power company tax and 
reports due. 
Personal income tax 
due. 


June 30—— 
Gasoline tax and reports due. 


(second installment) 


VIRGINIA 





June 1 
Bank share tax due. 
Corporation income tax due. 
Individual income tax returns due. 
Intangible property tax due. 
Tangible personal property 

due. 
June 10—— 


Beer dealers’, bottlers’ and manufacturers’ 
reports due. 


tax returns 
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June 20—— 
Carriers’ gasoline tax reports due. 
Gasoline tax and reports due. 

Use fuel tax and reports due. 


WASHINGTON 
June 10—— 
Malt products brewers’ and manufacturers’ 
reports due. 
June 15— 
Butter substitute reports and taxes due. 
Gasoline tax and reports due. 


WEST VIRGINIA 

June 1 

Property tax 

due. 

June 10—— 

Alcoholic beverage tax and reports due. 
June 15—— 

Sales tax and reports due. 





(semi-annual installment) 


June 30—— 
Gasoline tax and reports due. 
WISCONSIN 
June 10—— 


Alcoholic beverage tax reports due. 
Tobacco products tax returns due. 
June 15—— 
Railroad, telegraph, sleeping car and ex- 
press company property taxes due. 
June 20—— 
Gasoline and diesel fuel tax and 


reports 
due. 
June 30—— 
Electric codperative associations’ taxes 
due. 


Motor carriers’ permit fees due. 
Privilege dividend tax and returns due. 


Transportation companies’ gasoline re 
ports due. 
WYOMING 
June 10—— 


Carriers’ gasoline tax reports due. 
June 15—— 

Gasoline tax and reports due. 

Sales tax and reports due. 

Use tax and reports due. 
June 20—— 

Motor carriers’ tax and reports due. 


FEDERAL TAX CALENDAR 
June 15—— 

Corporation income tax and excess profits 
tax returns due for year ended March 31. 
Forms 1120 and 1121. 

Entire income-excess profits taxes or first 
quarterly installment due on returns for 
year ended March 31. Forms 1040, 1041, 
1120, 1121, 1120H, 1120L. 

Entire income tax or first and second quar- 
terly installments due under general ex- 
tension (citizens abroad, etc.) for year 
ended December 31, with interest at 6% 
from March 15 on first installment. 
Form 1040, 1120, or 1120A. 

Entire income tax or first quarterly in- 
stallment due on returns of nonresidents 
for year ended December 31. Forms 
1040B, 1040NB, 1040NB-a, 1120NB. 

Fiduciary income tax return due for fiscal 
year ended March 31. Form 1041. 

Foreign parnership return of income due 
by general extension for year ended 
December 31. Form 1065. 

Individual income tax return due by gen- 
eral extension for year ended December 
31, in case of American citizens abroad. 
Form 1040. 

Individual income tax return due for fiscal 
year ended March 31. Form 1040. 

Last quarterly income tax payment due on 
returns of nonresidents for fiscal yea! 
ended March 31, 1940. Forms 1040B, 
1040NB, 1040NB-a, 1120NB. 

Life insurance company income tax returns 
due for fiscal year ended March 31, Form 
1120L. 

Monthly information return of stockhold- 
ers and directors of foreign personal 
holding companies due for May. Form 
957. 

Nonresident alien individual income tax 
return due for year ended December 31. 
Form 1040B. {Turn to page 314] 














tion of Taxation of the American 
Bar Association convened on Feb- 
ruary 8, 1941, at 1:45 o’clock p. m., at the 
Mayflower Hotel, Washington, D. C., 
Chairman George M. Morris, presiding. 


Lion Twelfth Tax Clinic of the Sec- 


Proceedings 

The Chairman: We will come to or- 
der. We are fortunate in having with us 
today Emanuel Alexander Goldenweiser. 
Dr. Geldenweiser is a graduate of the 
First Kiev Gymnasium of Kiev, Russia. 
He received his B. A. degree at Colum- 
bia in 1903, his M. A. degree at Cornell 
in 1905, and his Ph. D. degree at Cornell 
in 1907. 

Notwithstanding all those degrees he 
is a very intelligent person. He is a 
former Vice-president of the American 
Economic Association, and the author of 
The Federal Reserve System in Operation. 
Now he is Director of Research of the 
Board of Governors of the Federal Re- 
serve System. 

Whenever any new ideas are released 
respecting Federal Reserve policies you 
can be confident they are old ideas with 
Dr. Goldenweiser. He is going to talk to 
you on a subject very few are interested 
in. Dr. Goldenweiser. 


Monetary Phases of the Defense 
Program 


Dr. Goldenweiser: I am very happy to 
speak to you this afternoon. I have never 
talked to a group of lawyers before in my 
life and it is a unique experience. 

I have always wanted to be a lawyer, 
and Mr. Morris, in enumerating the vari- 
ous degrees held against me, did not men- 
tion the fact that I studied law at one 
time. I studied it one year, and I do not 
know whether I did not grasp it, or it did 
not grasp me. Quite recently I made up 
my mind that I always wanted to be a 
lawyer. I have wanted to be a lawyer 
because a lawyer chooses his side, and 
leaves the opposite to his opponent. When 
we speak as economists, we must allow 
for differences of point of view, and if we 
show partiality to one side or the other 
we lose our professional standing. 

Human nature being belligerent, hu- 
man beings are best when they have a 
side to fight for, and I think that the 
lawyer brings out the best in human na- 
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ture. That is why lawyers are the most 
successful people in the world, and I 
know now why I wanted to be a lawyer. 





George M. Morris 


I am going to speak to you briefly and 
in general terms about some of the finan- 
cial phases of the Defense Program which 
face the country today. 


Recently in the London Economist I 
found a sentence that expresses in a very 
few words the thought which has been 
going through my mind, and which I feel 
should be emphasized: 

“The role of finance in war time is to insure 
that no decisions are made on financial 
grounds.”’ 

That is a very sound observation be- 
cause that is what the aim of financing 
should be. It should leave the framing of 
the real objectives, which are never finan- 
cial, to others and should not be thought 
of as an end in itself. If a nation is to 
do the best that is in it for the cause 
which it sets for itself, then the financial 
mechanism must wholly, literally and en- 
tirely serve that purpose. 

Money after all is only a mechanism. 
The real question a nation has to decide 
is the quantity and kind of goods it requires 
and who shall have command of them. 
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The financial mechanism, including the 
tax system and monetary policies, must 
be so shaped that the amount of goods 
produced is sufficient for the accomplish- 
ment of given objectives. That means, 
of course, that financial plans and sys- 
tems must vary with the times. 

During the depression, when the ob- 
jective of a nation is to increase the out- 
put of goods, and to increase income in 
the lower brackets, there should be as 
few taxes as possible, and such taxes as 
are raised should, if possible, not affect 
consumption, but should affect savings 
by those who are fortunate enough to 
have extra funds and luxuries even dur- 
ing a depression. 

I think that principle is fundamental, 
but one which has been recognized only 
to a very inadequate degree by most 
financial authorities. Perhaps the reason 
it has not been recognized sufficiently is 
because financial authorities are in the 
habit of thinking of the funds that have 
to be raised, and the best and easiest way 
of raising them, with some reference to 
ability to pay, but without sufficient un- 
derstanding or regard for the production 
and consumption of goods and for the 
fact that in a depression period consump- 
tion should be encouraged, and therefore 
consumption taxes should be avoided. 

In a period like the present the situa- 
tion is somewhat different. What we need 
now is maximum production for defense 
purposes. We no longer have to think 
about encouraging production, because 
production is going to be encouraged, 
and is being encouraged by Congressional 
action, appropriations for our own needs 
and to fill the orders placed with us by 
friendly powers. Therefore, the financial 
problem in taxation assumes a somewhat 
different aspect today. 

We should still think of taxation in 
terms of production, but not in the same 
way as in time of depression. We should 
at this stage not think in terms of dis- 
couraging consumption, for we still have 
a very large unused capacity throughout 
the country and a large army of unem- 
ployed people. 

The only place where we need to dis- 
courage consumption is in goods needed 
for defense. But, it is my judgment that 
at this state it is best to discourage such 
consumption by direct action, by priority 
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operations rather than by general tax 
methods, and the reason I favor direct 
action is because it secures immediate re- 
sults. For instance, if we need automo- 
ble machinery for war purposes, the thing 
is to requisition it rather than to tax auto- 
mobiles. For when you tax the output, 
you do not know to what extent it is 
going to accomplish the result unless you 
go into the whole problem of demand 
and many special conditions in the par- 
ticular industry. 

It does not accomplish its aim fairly 
for there are people who can pay for an 
automobile even if they have to pay ten 
or twenty percent more. So, probably at 
the early stage when there is still capacity 
enough in the country, it is best not to 
discourage each particular kind of con- 
sumption by taxation. When, however, 
the situation progresses still further, when 
the country reaches full employment, and 
when nearly all industries are working at 
capacity, then it becomes necessary to 
use financial methods to discourage civilian 
consumption in order to provide for mili- 
tary consumption. 

It is just a question of production and 
consumption. When you can produce all 
you need there is no point in discourag- 
ing consumption. When we get to the 
point where we have to discourage some 
kind of consumption then the question is, 
what is the major object, and when the 
major object is defense, then civilian de- 
mand should be curtailed in order to re- 
lease the human effort and facilities to be 
used for war purposes. 

Even then it is best to associate con- 
sumption taxes with luxury goods, and 
to limit as much as possible the taxes on 
general necessities. 

That seems rather obvious, and per- 
haps for this reason it is often disregarded. 
It is so much easier to put taxes on daily 
necessities. In our country we have less 
of that than in most countries but probably 
more than is necessary, although I am 
not expert enough to be sure of that state- 
ment. But I do know that in the older 
countries there are heavy taxes on food 
supplies and on their movement and en- 
trance into the country and into cities. 
Such taxes are easy to impose and very 
easy to collect. They fall, however, on 
the element of the population which is 
least able to bear them even though that 
element is not as vocal as the upper crust 
of society. 

Even when we come to the point of re- 
quiring consumption taxes to diminish 
civilian consumption, we should try to 
limit them to luxuries. A time may come 
here, as it has elsewhere, when the con- 
sumption of necessities will have to be 
restricted. I hope we will not reach that 
point, but if we do, we should limit the 
consumption of all elements of the popu- 
lation, and not of any special group. I 
have heard that the present rationing in 
England affects the Prime Minister just 
the same as the common laborer, and I 
think that is the principle to follow when 


TAX ES—The Tax Magazine 


the time comes to put forth the maximum 
national effort for war. 

One kind of taxation that must be 
avoided at all costs is that which usually 
travels under an alias, generally called 
inflation. Inflation is the most expensive 
because the prices of the goods the Gov- 
ernment must buy go up coincident with 
the creation of money for the purpose of 
buying them. It is a race between the 
printing press and costs, and costs always 
win out, with the result that it leads to 
national bankruptcy. The inequitable thing 
about inflation is that it hits the people 
in inverse proportion to capacity to pay. 
All of us must buy food, but the poorest 
people, who spend the highest proportion 
of income for food, are the hardest hit. 
Those who have enough income to save, 
who have saved and invested in equities, 
may temporarily benefit by inflation. In- 
flation is therefore both expensive and in- 
equitable. 

What is inflation? The word is bandied 
about and talked about a good deal. I 
have heard people say they would like to 
see some inflation come about, for it would 
bring a rise in prices. A legitimate ad- 
vance in prices, a legitimate increase in 
activity, is not inflation. That should be 
described by other terms. Inflation re- 
sults from a rise in money that is actively 
bidding for goods and services in excess 
of the supply of those goods and services. 

When actual money expenditures—not 
just the supply of money—increase faster 
than the output of goods, we have inflla- 
tion. There is no real gain because out- 
put does not increase. The only thing 
that happens is that the symbol attach- 
ing to goods changes, and in the process 
of that change, a great many serious dis- 
locations and maladjustments occur. 

It sometimes has been said that infla- 
tion benefits the debtor at the expense of 
the creditor, and when that is said our 
sympathies are more or less with infla- 
tion, for we tend to sympathize with the 
debtor rather than with the creditor. We 
visualize a farmer who has a mortgage 
on his farm, and a hard-fisted mortgagee, 
and anything that helps the farmer pay 
off the mortgage wins our support. 

But that is not the correct picture of 
who the debtor is and who the creditor 
is. The largest creditors in this country 
are holders of savings bank accounts and 
insurance policies. That means about fifty 
million people are creditors. That large 
army of people is scattered all over the 
country, and the extent to which they are 
creditors varies from a dollar or two in 
savings accounts to holdings of large in- 
surance policies. These creditors are not 
the creditors of our imagination, and these 
debtors are not those we have in mind 
when our sympathy goes out to the 
debtor. 

Inflation destroys the buying power of 
savings and the buying power of our 
security against old age. When people 
withdraw their money from the bank, or 
when they cash their insurance policies, 
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they find that they can buy much less 
than what they sacrificed in the building 
up of that degree of security. 

The picture is rather unexpected. I do 
not know whether you have ever thought 
of it in those terms. But the creditors are 
the masses and the debtors are the finan- 
cial institutions. These institutions, more- 
over, though they are the debtors, do not 
benefit by the reduction in their debt be- 
cause banks and insurance companies have 
their assets and liabilities in terms of dol- 
lars, and the purchasing power of the 
dollar makes no immediate difference to 
them. They are just as solvent when the 
dollar is at a given level as when it is 
at half that level. 

So, the debtor in this case does not 
benefit and the creditors are seriously 
harmed. Where there is a situation like 
the mortgaged farm or the mortgaged 
home, inflation would lighten the burden 
of debt, and it would do good in that 
particular instance, but in the most clumsy 
way as far as the rest of the population 
is concerned. And it would do it only 
temporarily. After a while the market 
would collapse, and the fact that there 
had been a temporary inflation would do 
very little good. Where there are such 
situations, non-monetary means should 
be found to raise the price of the prod- 
uct and reduce the burden of debt as 
much as possible. Inflation is not the best 
way to handle such situations. 

It is also sometimes said that inflation 
helps the producer. That is not a correct 
statement. We are all both producers 
and consumers. A large portion of our 
income comes from payments making up 
the cost of production of the goods we 
have to consume. It is almost impossible 
to make a distinction between the two 
groups of the population, for what you 
gain in income as a producer, you lose 
in increased cost of living as a consumer 
Producer and consumer are both in the 
same boat. 

I think it probably would be much more 
accurate to say that inflation favors the 
rich at the expense of the poor. The poor 
have to spend all of their money for con- 
sumption, whereas the rich do not imme- 
diately suffer from the inflation with 
respect to any part of their income whicl: 
they are able to save, and they sometimes 
benefit in the first stages of inflation by 
investing in properties or equities which 
rise in price. 

Inflation favors the speculator against 
the investor, for it is the speculator who 
buys for a rise or the profit which springs 
from inflation. The cautious investor in 
fixed interest-bearing securities suffers 
when the return on his investment de- 
preciates in buying power. 

When I say “investor” I do not mean 
only wealthy individuals, or even in 
dividuals of moderate means. I mean 
companies owned by millions of share 
holders and fiduciary institutions like edu- 
cational endowment funds. I mean all the 
various foundations which have to cur- 
tail their activities when costs advance. 
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They suffer from inflation. Inflation helps 
the manipulator, whereas the ordinary 
citizen who has no facilities for speculat- 
ing and is not in touch with the various 
markets is almost sure to suffer. When 
there is a collapse, even the accumula- 
tion of the speculators becomes untenable, 
and before the whole thing is finished 
they also find themselves without means. 

When we say these things we do not 
have to go back to ancient history, or 
draw upon our imagination. In the last 
twenty years every form of inflation has 
occurred in one country or another, and 
we have a history of those situations, and 
what I say here is as close to a summary 
of that experience as can be stated briefly. 

Some time has been taken to talk about 
the nature of inflation and the fact that 
it is a tremendous danger. But in doing 
that I do not want to create the impres- 
sion that we in this country are in imme- 
diate danger of inflation. None of the 
usual symptoms are present. There is no 
rise in prices except in a few commodities, 
and there is no undue speculative activ- 
ity. The stock market is absolutely quiet ; 
commodity markets are not booming; 
there is no evidence of conflicting, over- 
lapping orders or of buying out of a 
limited supply; and there is no accumu- 
lation of commodities. 

There is no inflation today, and there 
is no reason to expect that it will develop 
soon. We do have, however, all the 
necessary material for the making of an 
inflation. We have an enormous amount 
of money in terms of cash and deposits, 
larger than at any time in the history of 
the country, with a volume of business 
that is not as large as it has been in the 
past. 

We have in the hands of the banks 
reserves adequate for doubling deposit 
money. We could have an inflation if the 
situation got under way, and we have not 
at this time the necessary powers to 
prevent it. 

At the moment there is no inflation, 
and that gives us the necessary breath- 
ing spell during which to find and set up 
the means by which we can avoid and 
prevent it. The right kind of taxation is 
one of the ways of avoiding inflation. 
Taxes levied in adequate amounts and in 
the right direction are an extremely im- 
portant preventive. 

The general principle is that as the na- 
tional income rises an increasing pro- 
portion of governmental expenditures 
should be met by taxation rather than 
borrowing. When we reach a high level 
of national income the budget would bal- 
atice itself. Generally speaking that is 
the right principle. 

The other principle in the financial field 
that has a bearing on this matter relates 
to such financing as has to be done by 
borrowing. For the next few years a 
great deal of borrowing will have to be 
done, and the borrowing should be of a 
kind that appeals to the non-banking in- 
vestor. 





When the Government borrows from 
banks, the banks create a deposit credit 
to pay for the Government obligation 
and that adds to the volume of deposits. 
When the supply of money is already in 
excess of our needs, Government financ- 
ing should be directed at tapping the 
large volume of available funds rather 
than in creating new deposits by selling 
securities to the banks. When securities 
are sold to others than banks, bank de- 
posits remain unchanged. 

The United States Treasury is in full 
accord with this approach, and the legis- 
lation now under consideration for the 
purpose of changing the conditions of 
issuing Government obligations put in 
the hands of the Secretary the necessary 
power for pursuing these policies, which, 
it is my understanding, he approves. 

An important thing necessary to imple- 
ment that policy is to reduce the vol- 
ume of reserves the banks hold over and 
above legal requirements. 

At the present time the member banks 
of the Federal Reserve System have four- 
teen billion dollars in reserves, whereas 
the law requires them to hold only seven 
billion. So one-half of the reserves they 
hold are in excess of their requirements, 
and therefore they are in a position to 
double the credit of the banks, and they 
are bound to buy not only short-term 
obligations but long-term obligations as 
well. 

If, when the time comes, it were pos- 
sible to reduce the amount of reserves 
available to the banks, it would result in 
a slight stiffening of short-term money 
rates, which are now practically nil. If 
the rate on Treasury bills or short-term 
notes should go up to one-quarter of 1 
per cent (it is far from that now) a very 
large amount of funds in the hands of 
corporations and individuals would be 
invested temporarily, awaiting income 
tax payments or other future liabilities. 
The holders of these funds have short- 
term liabilities for which these funds must 
be held available and therefore they can- 
not be tied up in long-term securities. 
Short-term bills or notes are the only 
kind of securities many individuals and 
corporations could buy. There are hun- 
dreds of millions of funds that would go 
into that kind of short-term investment 
if it yielded even a quarter of 1 per cent. 
It does not yield a quarter of 1 per cent 
now, and will not so long as member 
banks have twice the reserves needed 
under the law. 

Next, if bank reserves were diminished, 
banks would not be as active buyers in 
the market for long-term paper, and there- 
fore more long-term paper would find 
its way into the hands of corporations, 
institutions and private individuals, who 
would be only too glad to buy if there 
were not too eager competition. 

It is along the lines I have been dis- 
cussing for the last few moments, that 
the special report was drawn up which 
the Federal System sent to Congress at 
the first of this year. That report was 
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approved by the Board of Governors, the 
twelve presidents of the twelve reserve 
banks and twelve advisory council mem- 
bers, who are elected in each district. 
It is the first time in the history of the 
System that all the various organizations 
composing it agreed on a matter so em- 
phatically that they felt they should have 
their views presented to Congress. I 
think that is because they all (though for 
different reasons) reached the same gen- 
eral conclusion that a necessary part of 
non-inflationary financing is to reduce 
the amount of idle funds in the hands of 
banks. If these principles and rules are 
adopted, then we may be able to achieve 
our national defense goal without infla- 
tion, 

When this war is over, which we all 
hope may be soon, we will have a very 
large number of problems to face and 
handle in adjusting to a different kind 
of situation. Just how much of our pres- 
ent-day world will remain, in the sense 
of popular forms of government and 
forms of democratic activity, no man is 
wise enough to predict. But is is cer- 
tain that these problems will be much 
easier to deal with if we do not have to 
meet the aftermath of inflation. (Ap- 
plause.) 

The Chairman: We come now to the 
next item on our program which is “The 
Excess Profits Tax.” The first speaker 
is James Craig Peacock. Upon Mr. Pea- 
cock’s graduation from Princeton and 
the Pennsylvania Law School he came 
down to Washington to act as the Leg- 
islative Counsel of the House Ways and 
Means Committee, and the Senate Fi- 
nance Committee, and, as such, was re- 
sponsible for the first excess profits tax 
statute. He then went with the Treasury 
Advisory Board, and served with them 
as an advisor. Then he was the prin- 
cipal draftsman for old Regulation 41, 
which was recognized as the one which 
attempted to supplement the first ex- 
cess profits tax. Subsequently he moved 
on and aided in the drafting of Regu- 
lation 45, which dealt with the excess 
profits tax of 1918. 

At this point I would like to intro- 
duce Mr. Peacock. 


The Excess Profits Tax 
The Present Law in the Light of 
Past Experience 

Mr. Peacock: Mr. Chairman, ladies 
and gentlemen, after that introduction I 
suppose I am permitted to reminisce a 
little. 

It was, I well remember, just twenty 
years ago that in addressing a very simi- 
lar tax conference in New York City, I 
held up in my hand this particular book 
in order to more emphatically stress a 
particular point. The book is the first 
of the familiar series of cumulative bul- 
letins which were for some years limited 
to income and profits tax rulings. It 
included all published rulings for the 
calendar year 1919 and, although not 
actually numbered like those which fol- 
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lowed, has since been generally known 
as Cumulative Bulletin No. 1. Nearly 
three years had elapsed since the enact- 
ment of the first excess profits tax, and 
during that period invested capital had 
been generally thought of and looked 
upon as much the same complicated, 
awesome sort of thing as the new excess 
profits tax is today. My point was, how- 
ever, that income rather than invested 
capital nevertheless had remained by far 
the more important and troublesome fac- 
tor in the computation of the average 
taxpayer’s combined income and profits 
tax liability. Tangible evidence thereof 
was that out of 311 printed pages of in- 
come and profits tax rulings during the 
year 1919, only 42 pages related to profits 
tax, and of those 42 pages only 30 
were occasioned by problems related to 
invested capital./ Not but that the com- 
putation of invested capital had pre- 
sented tremendous difficulties in many 
individual cases, but by and large the 
concept of invested capital did not, and I 
venture to predict does not, present as 
many new and additional problems over 
and above those already inherent in the 
income tax situation as is generally sup- 
posed, 

That the relative importance of in- 
vested capital under the new tax may 
possibly be even less than under the 
World War taxes is further suggested by 
two features of the present act. 

One is that the opportunity for elec- 
tion between the invested capital method 
and the alternative method based on av- 
erage earnings for a specified base period 
is apparently more complete and prac- 
ticable than under the prior acts. It may 
well be therefore that, except with re- 
spect to the relatively minor adjustment 
for recent changes, invested capital will 
entirely drop out of a substantial propor- 
tion of the more important returns. 

The other is that, even where the in- 
vested capital method is used, invested 
capital itself will still in many instances 
play a much smaller role than in the 
past. I have in mind that the present 
tax is after all definitely a tax on bigness 
per se masquerading as an excess profits 
tax, rather than strictly an excess profits 
tax in which latter event the rates and 
brackets might naturally be expected to 
bear some reasonable relation to invested 
capital. This is made readily apparent 
by a simple illustration comparing two 
corporations, one having invested capital 
of $50,000,000 and the other of $250,000, 
but each earning thereon a not unrea- 
sonable return of 10%. The small cor- 
poration with a net return of $25,000 has 
no excess profits tax. In the case of the 
large corporation, however, approxi- 
mately $1,000,000 of its 10% return on its 
capital is classed as excess profits net 
income, and solely because of its size 
(and entirely irrespective of such facts 
as that it is earning only the same return 
on its investment as the small corpora- 
tion and that the average per capita in- 
vestment of the individual stockholders 
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of such a company is often not even as 
great as in the case of a small corpora- 
tion) approximately half of that $1,000,- 
000 is in turn subjected to the maximum 
50% rate.’ But that is only a starter. 
The small corporation could go on and 
on till it is making a return of well over 
210% on its capital—call it profiteering 
or what you will—and still it would not 
even reach the maximum 50% rate to 
which such a great part of the large 
corporation’s 10% return is subject from 
the very outset, and so on, 

The explanation of this apparently gross 
discrimination is of course simple. In 
the twenty-four years from 1917 through 
1940 Congress has enacted ten excess 
profits taxes of various kinds, seven of 
which had-graduated rates. The present 
statute, however, is the first instance in 
which Congress has actually imposed 
graduated profits tax rates without at the 
same time also appropriately relating the 
higher brackets to the invested capital 
used in drawing the initial line beyond 
which ordinary net income becomes ex- 
cess profits. This, it is submitted, is a 
fundamental defect in a revenue act, cor- 
rection of which merits immediate con- 
sideration. 

I have, however, developed this matter 
not merely on its own account, but also 
for a more far-reaching reason. It is an 
all too typical instance of a crying fault 
in our more recent tax legislation and 
administration. I referto the constantly 
increasing trend toward getting too far 
away from fundamentals. For after all 
—with the possible excéption of that 
other lost art of avoiding too many re- 
finements and complexities—nothing is 
more fundamental than that the indi- 
vidual is both naturally and actually the 
ultimate subject of our whole income and 
profits tax system (and I use the term 
“subject” in its technical sense in which 
the economist uses it). The earlier reve- 
nue acts recognized this in an almost 
meticulous balancing of corporate and 
individual tax rates, We have leaned far 
over the side of the boat at times in 
reaching toward disproportionate corpo- 
rate rates, subjecting dividends to sur- 
tax, etc., although fortunately we yet 
have not quite tipped the boat over. Time 
does not permit going more fully into 
this fundamentally important subject, 
but in all seriousness, I beg of those 
whose responsibility it is, that they pause 
and reckon on the vital importance of 
trying to keep this particular boat on a 
more even keel. And in these comments 
I am not taking sides one way or the 
other on any social or economic ques- 
tions as to the extent to which bigness 
itself should be restricted. I am as- 
suming that the statute under consider- 
ation, unlike many of our tariff acts, 
is primarily a revenue act in spirit as 
well as in letter. It should be kept so. 
Furthermore I feel sure that even the 
most ardent champion of such restric- 
tion would soon find that the graduated 
brackets of the present act are just as 
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ineffective to that end as they are dis- 
criminatory and unfair. 

Those of us who were familiar with 
the excess profits tax provisions of the 
Revenue Acts of 1917 and 1918 will find 
that most of our old familiar friends 
have again turned up in one form or 
another. At first I missed such earlier 
limitations as those restricting the inclu- 
sion in invested capital of goodwill and 
similar intangibles, and supposed that as 
we got so much further away from the 
turn of the century, memories of that 
only too common practice then known 
as watering stock had been crowded out 
of our legislators’ minds. But when I 
read more carefully the apparently in- 
nocuous words of the second sentence of 
Section 718 (a) (2) all kinds of questions 
arise in my mind. Does that sentence, 
designedly or otherwise, incorporate into 
the statute in their entirety such provi- 
sions as those of Section 19.22 (a)-10 of 
Regulations 103? And if so, further 
questions of application arise, and I am 
not clear in my mind but that the limi- 
tations on the inclusion of intangibles in 
invested capital may not in some in- 
stances be even greater than under the 
earlier acts. Development during the in- 
tervening years of a voluminous body of 
law on reorganizations and exchanges 
has also brought into the statute a whole 
new set of highly technical provisions set 
apart in Supplements A and B. 

By and large, however, the basic pro- 
visions of the present tax are not nearly 
as different from those of the earlier 
ones as may superficially appear. Thus 
a fifty-fifty allocation of borrowed cap- 
ital goes back even further than the 
earliest excess profits tax, and its proto- 
type may be found in Section 12 (a) of 
the Revenue Act of 1916. The principle 
of excluding inadmissible assets goes back 
to Section 207 of the Revenue Act of 
1917, although the phrase itself was not 
developed until later. That consolidated 
returns are indispensable in the public 
interest when corporate rates are gradu- 
ated was early recognized, and the first 
requirement of such returns is found— 
not in any statute—but in Articles 77-78 
of Regulations 41 under the war excess 
profits tax imposed by the Revenue Act 
of 1917. And last but not least the “ac- 
cumulated earnings and profits” of Sec- 
tion 718 (a) (4) involve substantially the 
same problems and headaches which 
were occasioned by the effort to deter- 
mine “earned surplus” in many an earlier 
case, 

By the same token, many of the rul- 
ings and decisions under the earlier laws 
may prove more helpful than might at 
first be thought, and in citing these typi- 
cal and illustrative parallels I have had 
the very definite purpose in mind of per- 
haps being able to contribute a specific 
suggestion in this respect. Never be- 
fore, nor since, has the Bureau of In- 
ternal Revenue had the benefit of the 
full-time service and the mature and 
widely diversified experience of such a 
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croup of outstanding men of affairs as 
it did in the period from late 1917 to 
the middle of 1919. A successful and 
well known manufacturer, a_ railroad 
president, a senior partner in an account- 
ing firm known the world over, a promi- 
nent banker, an outstanding economist, 
a publisher who was soon to enter the 
Cabinet, an earnest and studious Con- 
yressman who as a member of the pres- 
ent Cabinet is undoubtedly the most 
widely respected man in American pub- 
lic life today—they and several others of 
like calibre were the men who came 
here and for months gave their full time 
to the formulation of the first excess 
profits tax regulations and of the rulings 
which laid a thoroughly solid ground 
work for successful administration of 
those war-time taxes. They were men 
whose joint conclusions were basically 
sound and seldom if ever grounded upon 
mere compromise or expediency. Time 
and again in the intervening years, when 
at my wits’ end on a troublesome ques- 
tion, have I found an invaluable lead or 
suggestion in some thought or principle 
which they had introduced into an early 
regulation, or into a clearly reasoned 
TBR or TBM published in this same 
Cumulative Bulletin No. 1 to which I 
referred a few moments ago: I com- 
mend to you that Bulletin in particular 
as one which will prove to be by no 
means obsolete in the days just ahead 
of us, and I commend to the Treasury 
that it look back into and profit by its 
own experience in those days. 

Before coming to the final thought 
which I would leave with you, let me 
first toss into the pot a few rather diver- 
sified factors out of which that thought 
is going to be developed. The first is a 
fundamental which you all know, but 
which perhaps at times is crowded into 
the background. That accounting is far 
from being an exact science was early 
drilled into me, and I have found that 
having that truism in mind has more 
than once helped greatly in clarifying my 
own thinking. The amount of cash paid 
in for stock or for bonds may usually 
be capable of ascertainment to the last 
cent. But it is a very simple tax case 
indeed where we can avoid indulging in 
estimatés, valuations, assumptions, al- 
locations, etc., at some stage of the com- 
putation of either income or capital. All 
of this presents even added difficulties 
under a tax such as the present where 
we cannot necessarily confine ourselves 
to the taxable year but may have to go 
far back into the taxpayers’ ancient history. 

A second factor of real importance in 
the present connection is that the Su- 
preme Court in a case involving profits 
taxes under the Revenue Act of 1918 
has not only given full recognition to this 
condition, but has given its full sanction 
and approval to the obvious and practical 
way of meeting it. Let me read you a 
brief and self-explanatory extract from 
the unanimous opinion of that Court in 
overruling the Government’s appeal in 


Burnet v. Niagara Brewing Co., 282 U. S. 
648, at page 654: 

“It would be unreasonable and violate that 
canon of construction to put upon the tax- 
payer the burden of proving to a reasonable 
certainty the existence and amount of ob- 
solescence. Such weight of evidence as would 
reasonably support a verdict for a plaintiff in 
an ordinary action for the recovery of money 
fairly may be deemed sufficient. Neither the 
cost of obsolescence nor of accruing ex- 
haustion, wear and tear that is properly 
chargeable in any period of time can be 
measured accurately. A reasonable ap- 
proximation of the amount that fairly may 
be included in the accounts of any year is 
all that is required.”’ 

See also United States v. Ludey, 274 
U. S. 295, 302, where the shoe was on 
the other foot and, in sustaining the 
Government’s claim that base should be 
decreased and gain correspondently in- 
creased by adjustment for estimated de- 
pletion, the Court had likewise unan- 
imously held that even though the best 
estimates would be only approximations 
it was nevertheless “better to act upon a 
rough estimate than to ignore the fact 
of depletion” altogether. To similar ef- 
fect see also Helvering v. Taylor, 293 U. S. 
507, and Ohio Valley Rock Asphalt Co. 
v. Helvering, 95 F. (2d) 87. 

Most reassuring aspect of all is the 
historical fact that the Bureau of In- 
ternal Revenue in administering the 
World War excess profits taxes has al- 
ready shown its ability to handle on a 
large scale just such cases in just such 
a way, and what it has once done so 
successfully should be just that much 
easier for it to do again. I have in mind 
particularly that one section of the In- 
come Tax Unit to which for several 
years in the early 1920’s were specially 
assigned those more difficult cases which 
could only be handled in this way, and I 
think that there are many here who will 
agree with me that at no time in its long 
history has the Bureau of Internal Reve- 
nue accomplished a more notable achieve- 
ment than that evidenced by the large 
number of cases which were settled and 
finally closed by that section to the rea- 
sonable satisfaction of all concerned. It 
had to deal with corporations which had 
come through reorganizations; family 
and other closely held corporations; cor- 
porations with substantial paid-in sur- 
plus of property which there had been 
no occasion to value at the time it was 
paid; old-time concerns whose conserva- 
tively kept books had to be completely 
reconstructed, etc. Thus, for example, 
the cases of many New England cotton 
mills with inventories valued on the then 
widely prevalent base stock method, no 
depreciation reserves, and much of their 
capital account long ago written off to 
expense, were closed in that section. 
Well do I remember the case of one 
large textile concern which many years 
earlier had built an additional mill at a 
cost of $3,000,000 and charged the entire 
amount into expense. That particular 
amount was larger than usual, but the 
manner in which it had been handled 
was widespread and typical. The only 
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way cases of that sort could ever be 
closed was through resort to “reasonable 
approximations” and “rough estimates,” 
but the fact that so many of them were 
satisfactorily closed confirms my com- 
plete confidence that similar results can 
be obtained under the new Act if all con- 
cerned approach the task with open mind 
and in a bona fide effort to work whole 
heartedly together toward reaching a fair 
and reasonable result. 

Indeed personally and here I realize 
there may well prove to be an honest dif- 
ference of Opinion with some—I rather 
lean toward Section 722 being allowed to 
remain unchanged in its present form. 
It represents not a difference in kind 
from what happens every day in the 
audit of income tax returns; it represents 
only a difference in degree. Making its 
result subject to review by the Board of 
Tax Appeals should constitute a practi- 
cal and sufficient safeguard against un- 
due abuse. No phase of the older laws 
was more unsatisfactory and impractical 
than so-called special assessment by 
comparison with supposedly “represen- 
tative concerns engaged in a like or 
similar trade or business.” From the 
very nature of the case the greater the 
need for special assessment the more im- 
possible it usually was to find really 
representative “comparatives.” It was 
common knowledge that more often than 
not special assessment was in practice 
administered by reconstructing a hypo- 
thetical capital and then selecting com- 
paratives which would produce a similar 
result. Section 722 in its present form 
only authorizes doing directly what un- 
der the older statute had to be done in- 
directly—and I for one am for leaving 
it pretty much as it is. 

There remains one phase which I 
would rather not mention, but there is no 
use in fooling ourselves and playing the 
ostrich. I still feel, and I have often 
told clients, that over the years there is 
no agency of the Government which has 
made a better all around record than the 
Bureau of Internal Revenue. The fact 
remains, however, that in recent years 
certain practices have developed which 
have seriously impaired the confidence 
which taxpayers and tax practitioners 
had_ theretofore had in that Bureau. 
Only a few months ago in a well- 
attended meeting of a bar association 
committee where a matter of tax pro- 
cedure was under discussion I was liter- 
ally shocked at the extent to which the 
committee’s action was influenced by 
the strong and sincere feelings of re- 
sentment and distrust which had been 
engendered in the minds of so many 
representative practitioners. 

Please do not misunderstand me. I 
believe that the personnel of the Bureau 
is just as honest and sincere and hard- 
working a group of public servants as 
it ever was. I doubt if any man or group 
of men is personally responsible for the 
trends to which I refer. But unless 
those in positions of responsibility take 
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the time and attention which may be 
necessary to check and correct these 
trends, I have no hesitation in predicting 
that the administration of this new and 
involved excess profits tax will prove to 
be the most difficult and unsatisfactory task 
which the Bureau has ever undertaken. 

I fully realize the seriousness of what 
I have just said, but perhaps there are 
few of you who at the same time can 
understand as well as I do just how 
easily such things can come about, or 
who can more sympathetically appreciate 
the full extent of what confronts the 
Treasury officials. And it is not merely 
as one who long ago held a key position 
in the Bureau of Internal Revenue that 
I will always be sincerely interested in 
its welfare and success. More recently it 
was also my privilege to serve for several 
years as the head of another bureau in 
another department with entirely differ- 
ent responsibilities and problems, and 
through that experience I know only too 
well how undesirable practices grow just 
like Topsy. And what is even more to the 
point, I know only too well from personal 
experience how the few who are in po- 
sitions of sufficient authority to effectively 
correct such practices are almost invari- 
ably so engaged with other and presumably 
more pressing matters that the undesirable 
practices simply go on by default and be- 
come even more strongly entrenched. 

All of which brings me to the main 
and final point which I would make. It 
has been nearly a quarter of a century 
since the entrance of the Bureau of In- 
ternal Revenue into the second era of 
its long life was marked by the emphasis 
placed by its Commissioner on his out- 
standing policy of playing fair with the 
taxpayer at all times. By and large, I 
feel that through the years that policy 
has been surprisingly well adhered to. 
In recent years, however, a tendency to 
drift away from it has become more 
apparent. Speaking from a close con- 
tact with the Bureau which began ex- 
actly twenty-five years ago this coming 
Spring, I feel that my experience and 
observations over those years entitle me 
to make a definite suggestion to those 
who are now charged with the responsi- 
bility for its administration. Get back 
to first principles. My specific point is 
that you can no longer assume that what 
1 feel sure is still the Treasury’s pur- 
pose is self-executing and will take care 
of itself, while you devote your days— 
and many of your nights as well—to 
what seem to be more important and 
more pressing matters. My specific 
point is that the complete and whole- 
hearted re-establishment of a policy such 
as that just referred to now transcends 
everything else in importance, and that if 
for no other reason than facilitating the 
collection of taxes you will make haste 
in the long run if you put everything else 
aside and give it your immediate and 
undivided attention. The Treasury in 
its dealings with taxpayers cannot afford 
to fail in maintaining standards of busi- 
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ness conduct just as high as those which 
the Department of Justice exacts of those 
same taxpayers—be they manufacturers 
or physicians — in their dealings with 
each other. Make it the first order of 
business to eradicate all vestiges of such 
practices as insisting on some concession 
even though there may be only a single 
point involved and there may be no real 
question but that the taxpayer’s position 
should prevail on that particular point; 
asserting phony liabilities for one tax 
so as to offset and force withdrawal of 
possibly meritorious claims for refund of 
another tax, etc. Make it the first order 
of business to be sure that playing fair 
all along the line is re-established as the 
Treasury’s one dominant and controlling 
policy in its relations with taxpayers. 

In many years of practice at the 
Treasury bar I have had close contact 
with a large cross-section of representa- 
tive taxpayers. I feel that I am not 
presuming too much in stressing the 
major importance of what I have last 
said, and in pledging to Bureau and 
Treasury officials that, if they will by 
such action confirm their renewed pur- 
pose, time will prove that the bar and 
most of its clients will have been enabled 
to cooperate in a way that will tre- 
mendously facilitate the administration 
of the new excess profits tax. 


The Chairman: Now we come to Robert 
N. Miller. It seems that Robert Miller 
started out to be an engineer. He then 
saw the light of reason and morals and 
went to Law School. During the war he 
was commissioned a Major, and for the 
last twenty-two years he has been trying 
to get rid of that title and be plain 
“Mister”. However, he did serve as So- 
licitor of Internal Revenue. While there 
may have been several other solicitors he 
is the first one I have ever heard of. He 
is referred to as the Tax Dean of the 
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Washington Bar, and from that high po- 
sition he will now speak to you. 
Mr. Robert N. Miller. 


Legislative Policies in Enacting 
the New Law * 

Mr. Miller: Mr. Chairman, ladies and 
gentlemen, I ask you, who was the man 
who said he was not going to make any 
stump speeches about the speakers? 

This law is to raise money for our 
country’s needs. The fact is, probably, 
that it does not aim to raise enough. We 
must first of all wholeheartedly help it to 
bring in revenue. Next, if we can help 
change the law so that it will work better, 
we must do that as well. 

For criticism of people, there is here 
no slightest foundation; everyone con- 
nected with the building of this law gave 
his best. It evidences a vast amount of 
expertness and a degree of pureness of 
motive which is excellent. Its need is to 
be perfected, not to be radically changed 
To come within my time I will limit 
what I say to brief references to a few 
topics out of many possible ones. These 
views are advanced with full appreciation 
that in this field it is easy to be wrong, 
and also that criticism is easy and ac- 
complishment is hard. 

I. Rate Schedule—lIn the graduated- 
rate schedule of this law there is evident, 
mixed with the revenue motive, a motive 
which has nothing to do with the revenue 
and which is in fact inconsistent with the 
revenue motive. 


Corporations which were subject to the 
World War excess profits tax paid, under 
that law, rates graduated according to 
whether their excess profits represented 
a high rate of return on the investment or 
a low one. The higher the profit-rate, the 
higher the tax rate. A Senate amendment 
to the recent bill, abandoned in confer- 
ence, was founded on a related principle. 


Under the new law, as finally enacted, 
the rule is entirely different. Two cor- 
porations whose excess profits represent 
precisely the same percentage on the in- 
vestment may pay at very different rates, 
because the brackets depend only on the 
amount of excess profits in dollars. 


Whatever motive may be behind such a 
rate schedule, it cannot be a revenue mo- 
tive. For one thing, the number of small 
corporations is very large, and the produc- 
tivity of this law would be largely increased 
by including those that are successful 
enough so that “express profits net income” 
is more than eight per cent of capital. 


This sudden injection of the anti-big- 
ness motive into an important tax law is 
a serious threat to the success of the 
law as a revenue producer, because when- 
ever an income tax law is used to prevent 
something or to encourage something, in- 
stead of to raise money, it becomes less 
productive, less workable, and much more 
complicated. Beyond question, one of the 





*Since this address was delivered, the 
excess profits tax law has been amended in 
several respects. 











May, 1941 


most complicated parts of this law, the 
detailed provisions regarding the so-called 
“highest bracket amount’, is called for 
solely because of this shift to a rate-sched- 
ule which depends only on dollar-amounts, 
rather than on excessive rate of earning. 
Il. Excess Profits Net Income—The 
provisions of the new law, Sections 711 
and 721, under which the taxpayer, start- 
ing with its normal tax net income, com- 
putes the figure to which the excess 
profits rates are to be applied (called the 
adjusted excess profits net income), have 
been planned, it seems to me, in a spirit 
of fairness which redounds to the Gov- 
ernment’s interest. The same may be 
said of the similar provisions which apply 
in determining the base period excess 
profits net income for use in connection 
with the income credit. The legislative 
problems involved in seeking to eliminate 
the kind of items which ought not to be 
considered in levying an excess profits 
tax are, naturally, very difficult, and fur- 
ther improvement in the details of these 
adjustments will undoubtedly be made. 
Section 711 deals with a considerable 
number of situations which may, in gen- 
eral, be said to be the more common 
ones. Section 721 is much more limited 
in scope, dealing only with abnormal in- 
come items within six special classes de- 
scribed in the law. No doubt there are 
other classes which should be included 
here, in order to reduce the number of 
cases requiring general relief under Sec- 
tion 722. It seems proper here to treat 
Section 711 and Section 721 together, 
because they are both what may be termed 
“technical” provisions, in that it is the 
taxpayer who is to make the adjustments 
under them. The taxpayer does not have 
to wait for the Commissioner to make 
the adjustments, as is necessary in case 
of the relief afforded by Section 722. 
Ill. The Election Between the Income 
Credit and the Invested Capital Credit.— 
Although this option adds to the compli- 
cation of the law, it represents an im- 
portant advance in devising an excess 
profits tax which is reasonably adaptable 
to the infinite vicissitudes of business, 
and which will usefully cut down the 
number of cases requiring special treat- 
ment because of excessive hardship. It 
is true that as the law now stands the 
election must be made when the return 
is filed—a time when many taxpayers 
will not be able to know which type of 
credit is more favorable. Even the most 
expert and most careful cannot forecast 
with confidence the way in which doubt- 
ful points under these credit provisions— 
often involving large differences in tax— 
will be finally decided by the Govern- 
ment. A better way of working this out 
would seem to involve the taxpayer’s 
making an initial choice of one credit or 
the other, without any requirements of 
final election on the taxpayer’s part until 
the Government has finally audited the 
return as filed by the taxpayer. 
Wise as the gift of this election is, we 
must avoid assuming that if the invested 
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capital credit method produces abnormal 
tax hardship to a taxpayer, the election of 
the other credit should always solve the 
difficulty. Such arguments are sometimes 
advanced, for instance, in advocating that 
Section 722 be narrowed. They follow 
the lead of the patent-medicine manu- 
facturer whose product included two re- 
liable old-fashioned drugs, calomel and 
elixir of senna. His position was that 
almost any disease should yield to his 
dose—if one drug did not serve the other 
should—and his general attitude was that 
anybody who had a disease that would 
not yield to one or the other deserved to 
stay sick. In a considerable number of 
cases under this law the same elements 
which produce abnormality of invested 
capital will also have produced abnor- 
mality of base period income; these would 
be among the cases which get no help 
from either credit and will require gen- 
eral relief of some kind. 


IV. Invested Capital—There is time 
to mention only three of many interest- 
ing features regarding invested capital. 


(a) Regarding equity invested capital 
in respect to assets paid in for stock, the 
provision in this law (under which in- 
tangible property, as well as other prop- 
erty, paid in for stock is included in an 
amount equal to its unadjusted basis for 
determining loss) is more generous than 
the corresponding provision in the World 
War excess profits tax law (containing a 
limitation on the amount of intangibles 
to be included), and seems sound. 


(b) The entirely new provision under 
which fifty per cent of “borrowed capi- 
tal”, as that term is defined in the law, 
may be added to the invested capital, is 
good. 


Both of these provisions will tend to 
cut down the number of cases requiring 
special treatment. 


(c) The requirement regarding the 
determination of inadmissibles deserves 
attention. Section 720 provides in sub- 
section (b) that the amount by which the 
average invested capital for any taxable 
year shall be reduced shall be an amount 
which is the same percentage of such 
average invested capital as the percentage 
which the total of the inadmissible assets 
is of the total of admissible and inad- 
missible assets and proceeds: 


‘“*.  . ,. For such purposes, the amount at- 
tributable to each asset held at any time 
during such taxable year shall be determined 
by ascertaining the adjusted basis thereof (or, 
in the case of money, the amount thereof) 
for each day of such taxable year so held 
and adding such daily amounts. .. .” 
This theoretically reasonable method 
seems impractical, and the difficulty of 
applying it seems out of proportion to 
the benefit. Among such assets we have 
money in bank and on hand, securities, 
accounts receivable, inventories consist- 
ing of (in the case of a manufacturing 
concern) raw material, goods in process 
and finished goods, plant machinery and 
equipment, and deferred assets such as 
prepaid insurance, taxes and interest. 
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In general, it is inadvisable to leave in 
a revenue law a provision which it is 
not practical to follow out, because this 
encourages non-compliance with other 
provisions of the same law that are capable 
of being followed out. 

V. Providing for General Relief. — 
Three sections of the law (Secs. 721, 722 
and 723) are designed to deal with ab- 
normal conditions. The first, Section 721, 
has just been mentioned. This is a good 
provision, but very limited in its operation. 
It is obvious that the six situations there 
enumerated are far from covering the 
possible abnormalities of net income. Sec. 
723 has to do only with cases where 
invested capital cannot be determined. 
It will probably give relief in such cases 
if the “basis” of the assets can be deter- 
mined, but in the case of corporations 
organized a long time ago, the same im- 
possibility is likely to be met as was found 
to exist in determining invested capital. 

Section 722 as enacted was vague but 
broad—a provision giving the Commis- 
sioner discretion to adjust abnormalities 
of income and of invested capital, sub- 
ject to review by the Board of Tax Ap- 
peals. It is common knowledge that some 
retroactive changes are being discussed. 
If the now-proposed changes should nar- 
row it by limiting its operation to enumer- 
ated classes, they will impair its most 
important function—that of providing 
necessary relief in the hardship cases 
which no one now is able to forecast. This 
excess profits tax law is different in many 
ways from the one we had before, and it 
cannot be soundly assumed that the abnor- 
malities arising under this law will be the 
same as they were under a different law, 
or that even the ablest student of the 
law can foretell where they will appear. 

It ought to be clear that to prevent 
unforeseeable hardships we cannot de- 
pend on a provision which assumes that 
every possible hardship and abnormality 
has been foreseen and listed. 

A broad relief provision is of great 
use to the Government because it fur- 
nishes the Commissioner a lawful means 
of closing cases in which the technically 
indicated tax involves so acute and de- 
structive a hardship that the taxpayer, 
but for some such provision, would have 
to fight as long as it could to avoid being 
destroyed. Corresponding provisions in 
World War excess profits tax laws, while 
difficult to administer, proved themselves 
indispensable parts of the system. 

VI. Hurrying the Enacting Process.— 
Unwise haste in enacting revenue legis- 
lation is an old story, and so is criticism 
of it. The discouraging thing is that we 
never seem to learn better, and that we 
keep on paying the penalty in the quality 
of the resulting act. No one connected 
with the history of this act, whether as a 
legislator or as an adviser, will deny that 
a large number of the unsatisfactory fea- 
tures of it are directly due to the fact 
that everyone concerned was forced to 
meet almost impossible deadlines—one 
important thing had to be decided and 
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phrased before eight o’clock the next 
morning; another had to be done, well or 
badly, by some other too-close hour, and 
so on. Repeatedly in the debates it was 
brought out that even the members of the 
revenue committees had to rely on state- 
ments by experts as to the general aims 
of important provisions, with no time to 
test for themselves whether the provi- 
sions were understandable and well adapted 
to produce the intended result, and with 
no time to consider how far the various 
recommendations were founded on con- 
siderations of practical revenue operation. 

Even the technicians who were work- 

ing on the bill had no real chance to 
think the policies through and coordi- 
nate them. As has been said by a man 
who has had broad experience with 
revenue legislation: 
‘“‘Time was simply not available for such a 
detailed job, and the draftsmen were left 
without an adequate opportunity to think 
the policy through, correlate the two supple- 
ments, perfect the language, or keep this 
portion abreast of the shifts in the under- 
lying policy of the Act.’’ * 

This bill was introduced on August 27, 
first became available in printed form on 
August 28, and was passed by the House 
the next day, August 29—the debate be- 
ing limited to two hours with a provi- 
sion that no amendments should be in 
order unless presented by the direction 
of the Ways and Means Committee. Simi- 
lar hurrying occurred in the Senate. As 
always, this frantic haste had behind it 
special reasons which seemed good to 
many. A bill for compulsory military 
training was pending and it seemed wise 
to balance it with war taxes. Further, 
provision for amortization of war facil- 
ities for normal income tax purposes was 
desperately needed because the lack of 
such a provision was complicating and 
delaying the making of defense contracts. 
It was also important in connection with 
the same defense contracts that manu- 
facturers should know as soon as possible 
what kind of excess profits tax law they 
would have to operate under. 

Because of these circumstances, the 
passage of the income tax amendment 
was tied to the passage of the excess 
profits tax law, with bad results which 
could readily have been foreseen—the 
passage of the amortization provision 
was unduly delayed and the passage of 
the necessarily complicated excess profits 
tax law was hurried to a degree which 
has impaired its quality. 

VII. A Policy of Independent Judg- 
ment and Responsibility—An encouraging 
feature regarding this law is that Congress 
performed its constitutional function, 
in assuming full responsibility. Con- 
gress did indeed rely largely on expert 
advice, as it always should, but as be- 
tween conflicting experts, Congress boldly 
made the decisions. For instance, some 
experts with high governmental prestige 
were strongly against providing for the 


* Alvord, ‘“‘A Preliminary Analysis of the 
Excess Profits Tax Act of 1940.”"’ 
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income credit election as an alternative 
to the invested capital credit. The same 
authorities were also honestly and vigorous- 
ly opposed to any provision like Section 
722 in the nature of “general relief” against 
unintended hardships. Congress made up 
its own mind on these points, and the 
law is that much nearer to being a work- 
able one. 

Although recommendations of the United 
States Treasury are always the most im- 
portant, it remains true that the Congress 
cannot escape the necessity of examining 
them independently, with the aid of its 
own experts. One reason why this neces- 
sity iS imperative is that the various 
measures urged by the Treasury may 
have come from very different origins. 
If the source is the White House, for 
instance —and this applies whether a 
Democrat or a Republican is President 
—it is a mistake to assume that the ex- 
pertness of the recommendation is the 
expertness of experienced revenue ad- 
ministrators. It may be the expertness 
of competent politicians—a good thing, 
but something different from real knowl- 
edge as to how to draft a productive 
revenue act; when someone says, “The 
President wants—” to a Treasury expert, 
you get little of his own judgment from 
then on. 

On the other hand, the Treasury ad- 
vice may have been originated by able 
and non-partisan men experienced with 
the revenue, and still may need to be 
checked by other experts not attached to 
the Treasury’s end of the tax-getting 
struggle, and by a reasonable number of 
the taxpayers who will be affected by it. 
The fact is that the strength and weak- 
ness of a revenue bill must be appraised 
from a great variety of angles if we are 
to avoid serious errors, either of omis- 
sion or of commission, and this makes it 
necessary to take the time requisite for 
securing the reactions of advisers having 
a variety of background. 

All these difficulties being what they are, 
we may take courage whenever we see 
the Congress recognizing its heavy re- 
sponsibility of independent judgment. 
Whatever criticisms may be made of this 
act and of the atmosphere of confusion 
in which it was put together and enacted, 
its provisions are the genuine product of 
the legislative branch of our Government. 


Our Taxation Section is clearly not 
set up to get low tax rates or to lighten 
the burdens of our taxpayer clients at the 
expense of others, but rather to help the 
Government get the tax money it needs, 
by methods which involve no unneces- 
sary harm to taxpayers. Since such 
defects as unfairness, or over complica- 
tion, or lack of common sense in a tax 
law, are injurious to the Government 
because they render the law unworkable, 
and are also injurious to taxpayers, we 
serve everyone if we can help to min- 
imize these defects. 

In times such as these, the strongest 
reason why it is worth while to make a 
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high-rate tax as sensible and as fair as 
possible is that only a sensible and fair 
tax will in the long run be productive. 


From what sources can advice be had 
which will best lead us to what the coun- 
try needs? What we mainly need is 
wisdom,—a sense of the practical bal- 
ance between theory and workability. It 
is most often found in people who have 
applied the tax laws rather than merely 
written or taught about them. Among 
those who have carried responsibility in 
applying the tax laws to hundreds of real 
tax cases, some have been on the Govern- 
ment’s side and some on the taxpayer’s; 
both kinds of experience are needed. Also, 
we need in this connection the wisdom of 
the business accountant more acutely 
than we need legal or political wisdom. 


I submit for consideration and criti- 
cism the following ambitious aims, as 
probably essential for the attainment of 
the kind of revenue laws we must have: 


1. Build in the Treasury a well-paid caree 
service having a much stronger independent 
influence, both as to new legislation and as 
to administration, than is now allowed. See 
that its members who plan tax laws include 
long-experienced graduates from the Income 
Tax Unit of the Treasury. Seek particularly 
for men who have courage and independence 
and who have shown exceptional and con- 
structive ability in looking at both sides of 
controversial questions. 


2. As far as possible, build the public 
prestige of these advisers to the point where 
they will be safe in boldly expressing their 
views regarding revenue measures and re- 
garding administration, even when the White 
House inclines to disagree. 

3. Maintain and develop the ability of 
Congress to appraise independently the 
quality of recommendations which may be 
received from the Treasury, whether those 
recommendations were originated (a) by rev- 
enue experts within the Treasury or (b) by 
high-up executive officials of the Treasury 01 


(c) in the White House. This requires not 
only that Congress shall retain its own 
competent staff, but that Representatives and 
Senators having natural abilities for this ex- 
cting work be kept on the appropriate com- 
mittees and kept sufficiently free from 
entanglements with other congressional duties 
so as to understand fully from moment to 
moment the proposals and counter-proposals 
which develop. 


4. When we need to raise billions by taxa- 
tion of income, plan the tax laws from the 
ground up to serve that special purpose—the 
purpose of producing revenue. 

5. Avoid the haste that threatens any hope 


of real success in planning and in considering 
revenue legislation. 


6. Follow the policy of retaining and per- 
fecting the existing laws, making onl) 
changes that seem necessary. 


I know, as well as you do, that it may 
be impossible to carry out some of these 
aims, but we may be less ready to sa) 
that these aims are impossible when we 
have once realized that our national wel- 
fare cannot afford their being impos 
sible. We know that people get as good 
a form of government as their abilities 
and attitudes deserve; if we deserve lit- 
tle, that is what we shall get. 


The Chairman: The session is now 
open for discussion. Is there anyone 
who wishes to speak on this subject? 
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Mr. Sutherland: Mr. Chairman, I 
would like to ask the question, “Would 
the asking of a question be considered 
speaking in this meeting?” 

The Chairman: Most of our questions 
are considered both questions and 
speeches. 

Mr. Sutherland: I was very much im- 
pressed by what Mr. Peacock has said. 
I believe the Bureau is trying to do a 
humane job, and they are anxious to have 
the criticism of people who are thinking 
one way or the other. I think if I were 
in the Bureau of Internal Revenue I 
would like to have a bill of particulars, 
and I wonder if Mr. Peacock would elab- 
orate on that. 


The Chairman: If Mr. Peacock cares 
to do so he may particularize the part 
you want explained. 


Mr. Sutherland: Except for certain 
horse trading tendencies, he said that 
they seemd to be losing the realization of 
the goal of fair administration, and indi- 
cated that in some things they were fall- 
ing short of the administration they did 
have some years ago. 

Mr. Peacock: Let me develop a little 
more fully one point which I mentioned. 
Last spring at a well-attended meeting 
of a committee of a bar association, the 
matter under consideration was tax pro- 
cedure. The procedure under discussion 
was a question of pre-trial. Pre-trial in 
the courts has come to be looked upon 
as a step forward. 

When the suggestion was made by, I 
think, two members of this tax section 
that consideration should be given to 
applying pre-trials to tax cases, a large 
number of the committee tightened up 
and said no, they would not think of it 
at all. They would not because, to their 
knowledge, the Treasury had been guilty 
of so many unfair practices they just 
would not give any advantage that might 
be yielded in pre-trials. 

I would be glad to go back to those 
men and ask for a bill of particulars, 
but, it was perfectly evident to me. 
Those men had two or three or more 
instances in mind which caused that re- 
action. I have also two or three of my 
own, I am frank to say. I have been back 
in practice for several years, and I have 
one or two first hand, and when I said they 
were setting up “phony” liabilities for 
one tax so as to offset and force with- 
drawal of possibly meritorious claims for 
refund of another tax, I very distinctly 
had certain things in mind, and I think 
that Mr. Sutherland is in the same cate- 
gory. Does that answer your question? 


Mr. Sutherland: Yes. 


The Chairman: Does anyone else 
care to discuss this subject? 

Mr. P. W. Phillips: A meeting of this 
sort provides a good opportunity to air 
our views, for it brings to us men con- 
nected with the Treasury Department, 


defending the laws and the administra- 
tion of the laws. 
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There is one tendency which was re- 
ferred to somewhat indirectly in one of 
these talks today which might deserve 
consideration on the part of the Bar and 
of the tax practitioner, and which might 
very well be aired at this time. That is the 
tendency of tax laws, a somewhat grow- 
ing tendency apparently, to require the tax- 
payer to make guesses. Perhaps I should 
say levying taxes on the basis of guess. 

Is a taxing statute made for the pur- 
pose of collecting the same tax from tax- 
payers who are similarly circumstanced, 
or is the purpose of the taxing statute 
to impose a penalty upon a bad guess? 

In our excess profits tax we have at 
least three instances where the tax lia- 
bility is determined by the guess of the 
taxpayer. The first of those is the elec- 
tion which he must make at the time the 
return is filed, whether his excess prof- 
its tax is based upon earned income, or 
based upon invested capital. That might 
be a fair election if those things could 
be determined, if we had enough experi- 
ence under the law, but we do not, and 
a taxpayer may be very severely penal- 
ized by an unsound guess. 

The second election in the statute is 
that with respect to inclusion or exclu- 
sion of tax exempt income, and the cor- 
responding adjustment in the investment 
capital structure of the corporation. 

The third is the election to file con- 
solidated or separate returns. I might 
go outside of the excess profits tax to 
point out an example more striking. 
That is the necessity for filing capital 
stock tax returns in which you attempt 
to guess what the income of a corpo- 
ration is going to be for the next three 
years. And on June 30, the taxpayers 
will be called upon to make their 
guesses. If they make a good guess they 
will be called upon to pay, or if they 
make a bad guess, they may be required 
to pay several times. 

I have no specific recommendation. I 
simply call to the attenion of those pres- 
ent something which seems to be some- 
what alarming, where taxes are levied 
upon the basis of the ability of the tax- 
payer to guess. 

Mr. Armstrong: Mr. Chairman, | 
would like to hear from Mr. Surrey, who 
is an authority on closing agreements, on 
the possibility of settling with the Treas- 
ury in advance of filing a return, in fact, 
several years in advance of filing a re- 
turn. I would like to hear his comment 
on whether that is feasible, or possible 
for the Treasury to try to work out. 

Mr. Surrey: I would like to hear a lit- 
tle more about that question before I 
answer. 

Mr. Armstrong: It seems to me that 
is a field that deserves a lot of thought. 
It seems quite possible that could be 
done. It would require a very large in- 
crease in the Treasury force. I do not 
see why there is not something sug- 
gested, and I would like to see another 
article by Mr. Surrey. 
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The Chairman: Mr. Surrey now has 
two openings, one oral and one written. 

I see in the rear of the room Mr. Ray 
Green. Will you give us the benefit of what 
you may have to say for this session? 


Mr. W. R. Green: Mr. Chairman, I 
have nothing much to contribute. I un- 
fortunately was unable to attend the 
earlier portion of this session, and I have 
just a few remarks. 

I gather there has been some comment 
as to the operation of the Technical 
Staff. On that I think I can speak feel- 
ingly, and when I say feelingly it is 
not with an adverse feeling. 

Some years ago after I had had some 
years of tax experience, my most disil- 
lusioning experience occurred. I had 
what I regarded a very good tax case 
and took it up with the Technical Staff. 
They conceded the correctness of the 
position I asserted, yet one of the then 
members of the Technical Staff said, “I 
want to hear the cup tinkle,” and it did 
tinkle to the tune of $50,000 before that 
case could be settled. This is the most 
serious criticism I could make against 
the administration of the tax law. 

Subsequent to that time I think I have 
observed from experience a steady and 
thoroughly encouraging improvement in 
the attitude of the Technical Staff, and 
we in New York have been thoroughly 
happy in the treatment we have received, 
and in the attitude in the matter of clos- 
ing agreements on reorganizations. 

I think that is all I have to contribute. 


Mr. McCawley: I think a great many 
of us here today, while we do not know 
what the present law means, are inter- 
ested in what Congress is up to now in 
the way of a new excess profits tax law. 
I get a great many inquiries which I 
cannot answer. What I have in mind is, 
a great many corporations have a large 
amount of borrowed capital, and would 
like to change that into invested capital, 
and I would like to know whether you 
could tell me if the possibility of base 
earning value will be dropped, and if so 
then they are not going to get much 
revenue. 


The Chairman: I see Mr. John Sulli- 


van of the Treausry is here. Maybe he 
can answer that. 


Mr. Sullivan: 
of us who 
curiosity. 

The Chairman: That seems to make it 
unanimous. 

Now, we have with us Mr. James Pew 
of Philadelphia. Haven’t you something 
to say, or ask, Mr. Pew? 


Mr. Pew: I have no questions, but I 
think I have one guess, that is the guess 
as to whether or not to file joint or sep- 
arate returns. 

The Chairman: I see we have with us 
Mr. Howe Cochran, can’t you enlight- 
en us? 

Mr. Cochran: I promised my office I 
wouldn’t say a word. They would only 


I think there are many 
share Mr. McCawley’s 
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let me have a ticket down here from New 
York on that promise. 

I can remember back in 1933 in Mil- 
waukee every time you mentioned the 
Treasury adversely, every lawyer was 
under the table hiding. I remember I 
said something adversely, and over three 
hundred lawyers met me on the street 
and said, “I agree with you, but please 
don’t mention my name.” 

I have grown philosophical about this. 
I do not know anything the Technical Staff 
has done that the Board of Tax Appeals 
cannot cure. I think this thing is working 
out to a point where we can always go 
to the Board of Tax Appeals. I am more 
hopeful than in 1933. I do not think we 
should be too quick to complain about 
a law that is going to double our fees. 

Now, coming to Section 722, that is 
the most marvelous in all the Acts, for it 
has got only four lines, that the Com- 
missioner’s Act may be reviewed by the 
Board of Tax Appeals. There is one 
difficulty, that is how are you going to 
get to the Board if you honestly paid 
the money which the law says you must 
pay without claiming the abnormality. 

The Chairman: I think sometimes this 
fellow, Cochran, should be endowed; he 
always points out the way to increase 
the tax lawyers’ fees. 

I see Mr. John E. 
Haven’t you 
Walker? 

Mr. Walker: I think I would hesitate 
to say much about the excess profits tax 
when we have not had an opportunity 
to see the regulations. But, from my 
practice in the Bureau, I think in fair- 
ness I should make this comment, that 
during my long experience, I have always 
found some place along the line where 
you can find someone that is willing to 
give you a hearing with an open mind, 
and on the whole I think we have every 
reasonable hope we will work out our 
problems in a satisfactory manner. 

Mr. Ivins: There seems to be two 
main theories of taxation in this country. 
One is the ability to pay, and the other 
the facilities to collect. Sometimes we are 
told one element is controlled, and some- 
times the other. It seems to me that if we 
in our tax laws do not get down to one 
idea or the other for reasonable adjustment, 
we are going to short-circuit our batteries. 

The Chairman: We will now hear 
from Mr. E. Barrett Prettyman, who 
was formerly General Counsel for the 
3ureau of Internal Revenue, on the 
Report of the Attorney General’s Com- 
mittee on Administrative Procedure. 


Walker present. 
something to say, Mr. 


The Report of the Attorney General’s 
Committee on Administrative 
Procedure 

Mr. Prettyman: When, some two 
weeks ago, Mr. Phillips invited me to 
prepare and read a paper on the then 
unrevealed Report of the Attorney Gen- 
eral’s Committee on Administrative Prac- 
tice, self-congratulation mingled with the 
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ensuing terror, self-congratulation at being 
invited to discuss so important a subject, 
and terror at the unknown possibilities 
involved. When, a week and a day ago, 
I received the thousand mimeographed 
pages of the Report, my terror completely 
occupied the field. I appear before you 
still struggling to control that palsy. 
The Report is too big, too detailed, 
too fundamental in its concepts and too 
scholarly in its approach to permit of a 
thorough discussion of any one of its 
phases after only a week’s consideration. 
Its general purpose and philosophy are 
clear. With your indulgence, at so late 





E. Barrett Prettyman 


an hour, I shall try to outline its con- 
tents and state what seems to me to be 
the duty of the Bar in respect to it. 
This Report originated in the mind of 
Attorney General Homer Cummings in 
1938. In a letter to the President on 
December 14, 1938, he called attention 
to the need for procedural reform in the 
held of administrative law and _ stated 
with classic simplicity and accuracy that, 
“Its usefulness and increasing assistance to 
the functions of government necessarily 
depend upon a procedure which affords 
quick and well-informed action, grounded 
upon the fundamentals of fair play.’ In 
reply, the President authorized the appoint- 
ment of a Committee for the study. At- 
torney General Murphy and Attorney 
General Jackson pursued the inquiry. 
The final Committee was composed of 
eleven members, two from the Judiciary, 
one from the Department of Justice, five 
from the law schools and three from the 
general practice. Its work consumed 
two years. Its first task was the prep- 
aration of a series of 27 monographs 
upon procedure in various administrative 
agencies. These monographs were re- 
leased for public perusal and hearings 
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were then held, at which the public was 
invited to submit comment. Thereafter 
the final Report was prepared. 


The text of the main Report comprises 
almost 400 pages and is supplemented 
with a proposed bill designed to carry 
into effect the recommendations of the 
majority of the Committee. Three mem- 
bers of the Committee submitted addi- 
tional views and recommendations, with 
an appendix translating those views into 
proposed legislation, and one other mem- 
ber submitted, individually, further addi- 
tional views and recommendations. 
There are, in addition, thirteen appen- 
dices, of approximately 450 pages, con- 
taining an enormous amount of valuable 
statistical and other information. The 
Report proper is in nine chapters bearing 
these headings: History of the Admin- 
istrative Process; Administrative Informa- 
tion; Informal Methods of Adjudication; 
Formal Adjudication, Problems of Or- 
ganization; Formal Adjudication, Prob- 
lems of Procedure; Judicial Review; 
Procedure in Administrative Rule-Mak- 
ing; The Office of Federal Administrative 
Procedure; and Certain Recommenda- 
tions Concerning Individual Agencies. 
The Committee states that its proposed 
legislation has four major purposes, the 
first to create an office of federal adminis- 
trative procedure, the second to improve 
the rule-making process by emphasizing the 
importance of outside participation in the 
preparation of such rules, the third to im- 
prove the process of formal adjudication 
by bringing about a more uniformly high 
quality of hearing officers, and the fourth 
to impart certainty to the administrative 
process by authorizing the issuance of de- 
claratory rulings. But this summation of 
the major purposes of the proposed legis- 
lation is wholly misleading as a clue to 
the scope and quality of the many recom- 
mendations addressed to the Adminis- 
trative Agencies themselves, looking 
toward a vast variety of improvement 
in procedure to be effectuated by the Agen- 
cies without the interposition of Congress. 

The Report recites briefly the history of 
the growth of Administrative Agencies in 
this country. It discusses the reasons for 
resort to administrative process, (and 
in that connection recites the familiar 
limitations upon the legislative process 
and the judicial process) the advantages 
of the administrative process in dealing 
with complicated governmental activities, 
and of its ability to use specialized ex- 
perts in specialized fields. 


As a matter of interest, without great 
importance so far as this particular stud) 
is concerned, the Report differentiates be- 
tween administrative process and executiv: 
action, a distinction which did not impress 
this particular reader, and which might, i! 
pursued too far, result in considerable con- 
fusion of thought in the field. There are, 
of course, differences between the organ! 
zation and activities of these so-called 
agencies and those of the older regular 
executive departments. But as a matter 
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of government, the agencies are in the 
executive branch of government and per- 
form as executive authorities. From the 
standpoint of governmental organization 
and procedure, the whole point is that there 
have come to be in the executive branch 
a great variety of organizations which are 
primarily charged with the effectuation of 
policies prescribed by the legislature, which 
is clearly an executive function, but which 
agencies also perform the function of ad- 
judicating private rights and administering 
discipline, which are clearly judicial func- 
tions. The problem concerns these hybrid 
organizations in our form of government. 

The Report contains an amazingly fine 
discussion of so simple but vital a problem 
as the delegation of powers within par- 
ticular agencies. These pages constitute 
so clear and compelling a statement on the 
subject as to make one feel that they 
should be required reading for every gov- 
ernment executive. Every practitioner be- 
fore these agencies has had a vague feeling 
as to the lost motion, the time-consuming 
activities of a trivial nature so frequently 
indulged in by responsible high officials, all 
to the detriment of the public business. 
The Committee points out the necessity 
for a delegation of the internal manage- 
ment of large organizations, of the au- 
thority to dispose of matters informally 
and to initiate formal proceedings, and 
of many parts of formal proceedings. If 
there were no further recommendations 
in the Report, and if these particular 
Recommendations were adopted and car- 
ried into effect by all of the Administrative 
Agencies in the federal organization, so 
vast an improvement would ensue as to 
hearten many a doubtful disciple of the 
democratic processes of government. If 
all the lesser problems were handled by 
lesser officials, and if all the higher off- 
cials devoted their entire time to the solu- 
tion of the major problems entrusted to 
them for solution, the machinery of gov- 
ernment could approximate the efficiency 
of the machinery of a great private busi- 
ness. So simple a remedy could achieve 
results of vast importance in the field of 
government. 

An entire chapter is devoted to the 
subject of administrative information. 
An elaborate analysis of the types of in- 
formation which are of importance is 
given, covering information about organ- 
ization, general policies, interpretations, 
substantive regulations, practice and pro- 
cedure, forms and instructions. Perhaps 
the summation of the discussion is in 
these two sentences: 

“The officers of some of the agencies are 
controlled in their dealings with outsiders 
by instructions or memoranda which they are 
not at liberty to disclose. Rarely, if at all, 
is there justification for such a practice.’’ 

Were the assembled bar of administrative 
practitioners Methodist in their habits, the 
rousing “Amen” which these sentences 
would evoke would warm the heart of 
the most ardent of evangelists. Here 
again is a recommendation which, if 
adopted to the utmost practicable extent, 
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would of itself alone justify the Com- 
mittee Report. 

The Report strongly recommends the 
adoption of legislation which will permit 
administrative agencies to render binding 
declaratory rulings. (It points to the 
developments along this line in the courts, 
and although it points out that such rul- 
ings are not feasible in all circumstances. ) 
It asserts that nevertheless the time is ripe 
for introducing into administration an in- 
strument such as the declaratory judgment. 
The resulting elimination of uncertainty 
and dissatisfaction is clearly pictured. 
With this recommendation also, the ad- 
ministrative bar will be in accord. 

The Report clearly distinguishes be- 
tween informal adjustments of disputes 
between citizen and government and formal 
adjudications of the rights of a citizen. 
This is a refreshing accuracy which is 
all too often completely overlooked by 
both students of administrative practice 
and administrative officials themselves. 
The difference is not only in bulk but 
also in principle. If a citizen wants to 
and can agree with the government, that 
is one thing; but when he disagrees with 
the government and his rights are to be 
adjudicated against his wishes, this is a 
different thing. 

The members of the tax bar are thor- 
oughly familiar with the method of in- 
formal settlement of disputes with the 
Government. The advantages of the 
method need neither statement nor argu- 
ment to appeal to us. Perhaps to some 
whose practice is limited to tax cases it 
will be surprising to learn that there is 
any difference of opinion on the subject, 
or that any agency fails to make the 
maximum possible use of that method. 
Tax practitioners can lend the voice of 
experience to the support of the Com- 
mittee on this phase of the subject. 

The Report points out that a method 
of informal settlement is an essential fea- 
ture of any program for the disposition 
of large numbers of cases, such as claims 
and license, that it prevents the hardships 
inherent in a system requiring interlocu- 
tory orders pending formal investigation 
or during an emergency, and avoids much 
expense and much litigation in the disposi- 
tion of complaints by consent. The Report 
advocates the maximum practicable use 
of this method for the d'sposition of dis- 
putes. To all this there will hardly be 
a dissenting voice in the ranks of tax prac- 
titioners. 

One word of warning must be struck 
here. In order to be effective, any system 
of informal settlement must be scrupulous- 
ly fair. Force breeds resentment, and 
widespread resentment on the part of the 
public spells disaster for any agency 
against which it is directed. Conversely 
a cool impartiality in reaching informal 
agreements breeds respect for the agency 
involved and strengthens its hand in meet- 
ing the major problems before it. The 
Committee well says, 


“If the initial decision can carry a hall mark 
of fairness and capacity, a great part of the 
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criticism of administrative agencies will have 
been met.”’ 

While the Committee uses the statement 
in referring to the initial stages of formal 
adjudications, it applies with equal, if not 
greater, force to informal settlements. As 
a matter of fact, when I read the sentence 
just quoted, I looked again to make sure 
that I was reading the Report of so power- 
ful a body as the Attorney General’s Com- 
mittee, and not one of many papers which 
have been read at Tax Clinics of the 
American Bar Association. Members of 
this bar all know that the quoted state- 
ment is indeed true. 

In its discussion of the procedure in 
formal adjudication, the Report reaches 
its first major proposal. It is that hear- 
ing commissioners be provided for all 
agencies which exercise the quasi-judicial 
function of determining the rights of citi- 
zens. The argument that in such cases 
the evidence be heard and the facts found 
by an official who shall command public 
confidence both by his capacity and by 
his impartiality, seems, to this reader at 
least, to be unassailable. It is presented 
from the standpoint of expediency, as a 
convenience to the heads of these agen- 
cies, and from the standpoint of achiev- 
ing public confidence, an essential to 
success in any phase of government and 
most particularly so in the administrative 
processes. The Committee recommends 
that an office of Federal Administrative 
Procedure be created, to be composed of 
a Director appointed by the President, 
an Associate Justice of our Court of Ap- 
peals for the District of Columbia, and 
the Director of the Administrative Office 
of the United States Courts; that this 
Office appoint hearing commissioners for 
each of the administrative agencies; that 
these officials be men of ability and pres- 
tige, that their term of office be stated 
at seven years, and that their salaries be 
substantial. It recommends that these 
hearing commissioners preside at hear- 
ings and perform the various administra- 
tive duties which are parts of formal 
hearings, that they make findings of fact, 
conclusions of law and orders for the dis- 
position of matters coming before them. 
It further recommends that either the 
private party or the representatives of 
the agency involved have the right of 
appeal from the hearing commissioners’ 
decision to the head or heads of the 
agency, and that these heads of the 
agency also have the right to call up 
the case for review. In the absence of 
an appeal, or a review order, the decision 
of the hearing commissioner would be- 
come final. 

The Committee, obviously reflecting 
considerable experience with administra- 
tive appellate procedure, carefully de- 
scribes the nature of the appeal which 
would be taken, recommending that it 
be limited to specific grounds alleged 
and that the examination of the record 
by the appellate body be confined to the 
portion material to the specific grounds. 
As a consequence of the foregoing, the 
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Report recommends the elimination of 
review staffs and other subordinates who 
in many cases now perform the major 
part in formulating administrative de- 
cisions. 

The entire Committee vigorously agrees 
that there should be a real and actual 
separation of the adjudicating from the 
prosecuting and investigating functions. 
Members of the Committee disagree as 
to the extent of the reorganization nec- 
essary to effectuate that end. The ma- 
jority of the members state their belief 
that if hearing commissioners be appointed 
by an authority entirely independent of 
the administrative agencies, and if the de- 
cision of cases be left with these hearing 
commissioners except in cases of appeals 
to the heads of the agencies upon speci- 
fied grounds, and if this be coupled with 
a delegation, by the heads of the agency 
to some subordinate official or subdivision 
of the agency, of the power to initiate 
complaints, an effective separation of the 
functions will be achieved. The minority 
of the members believe that the complete 
separation of these functions is so essential 
that it should be placed entirely beyond 
the possibility of commingling and that the 
quasi-judicial function of deciding contro- 
versies between the administrative agen- 
cies and private persons be lodged com- 
pletely apart from the agency which has 
the purely administrative function. In 
other words, the entire Committee agrees 
on the basic principle, agrees on the ob- 
jective to be sought, and moves in the 
same direction. Its members disagree upon 
the distance which it is necessary to go in 
order to reach the objective and to accom- 
plish the end sought. 

I might as well confess at this point that 
in my opinion this Report is material from 
which could be fashioned a milestone in 
\merican jurisprudence; and furthermore, 
that the Bar and the Congress should see 
to it that that milestone is built and placed. 
While | am a disciple of simple govern- 
ment, I recognize that if government is to 
be as vast as most people seem to think it 
must be, administrative processes are nec- 
essary for the proper disposal of the vast 
majority of the disputes which must arise 
between citizens and such a government in 
a society as complex as ours. But the 
necessity of the process itself can neither 
justify nor protect it if it be not conformed 
to basic principles of democratic govern- 
ment. 

Administrative process is a new name 
for a very old governmental activity. The 
fiats of the mediaeval kings were a form 
of administrative process. When the barons 
faced King John at Runnymede they were 
protesting administrative 
practice. 
signed 


procedure and 

When the Continental Fathers 
Thomas Jefferson's declaratory 
document, they were registering opposition 
to certain phases of the administrative 
practice and procedure of their time. We 
are apt to forget that the restrictions in 
the Bill of Rights and the 


“checks and balances,” 


system of 
were designed for 
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the protection of individual citizens against 
the activity of the government, not only 
through legislative action and judicial proc- 
ess, but of vastly more importance against 
the abuse of administrative process. It is 
a perfectly simple fact that so long as the 
people retain the power to fix the limits 
of their own government, no process, 
whether legislative, judicial or adminis- 
trative, can continue to exist if it fails 
to meet the standards which the people 
have set as measurements for the activi- 
ties of government. We are apt to discuss 
administrative process and procedure as 
though reforms such as those suggested 
in this Report were concessions on the 
part of the Government to individual 
citizens. Quite the opposite is true. 
These proposals constitute, in my opin- 
ion, the sine qua non upon which the 
people will permit the existence of these 
agencies. 

The particular situation with which we 
are concerned has developed over the 
past quarter century. Numerous reasons, 
not necessary to enumerate, led to the 
establishment of a great number of bu- 
reaus and commissions in the executive 
branch of the Government, charged with 
the regulation of the conduct of various 
phases of the activities of private people, 
and the necessities of the situation re- 
quired that these various tribunals like- 
wise be charged with the quasi-judicial 
function of adjudicating many important 
rights of individual citizens. It has hap- 
pened, partly because of overzealousness, 
and partly because of the rapidity of the 
changes of our times, that many—not all 
—of these Agencies have taken unto 
themselves the right to make decisions 
in such manner as they please, basing 
their action upon an assumption of their 
own integrity, ability and impartiality. 
It is a fact well known to practitioners, 
and described with great fidelity in the 
Report of the Committee, that citizens 
are faced with rulings about which they 
are not informed, their rights are adjudi- 
cated by persons before whom they are 
not permitted to appear, the infallibility 
of the Government is frequently assumed 
to their detriment, they are subjected to 
the whims of individuals rather than to 
the impartial application of established 
principles, they are prosecuted and judged 
by the same person or the same authority, 
and in many other ways a major problem 
has arisen as to the propriety of the prac- 
tice and procedure of these Agencies. The 
question which has arisen is not whether 
citizens shall be granted certain rights and 
privileges, but is whether the citizenry as 
a whole will permit administrative process 
to continue to exist if it performs in such 
manner. Attorney General Cummings 
properly stated the whole situation in the 
sentence which we first quoted in this 
paper: “Its usefulness and increasing as- 
sistance to the functions of government 
necessarily depend upon a_ procedure 
which affords quick and well-informed 


action, grounded upon the fundamentals 
of fair play.” 
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The Report of this Committee contains 
the answer to the problem and the dis- 
sipation of the crisis which assuredly has 
been rapidly approaching. Not only in 
generalities, but in specific detail, this 
Report, if put into practice, would assure 
the continued existence and the further 
development of the administrative process 

It would be a major shame if the dis- 
cussion of this great Report should become 
entangled in an evaluation of the relative 
merits of the majority and the minority 
views and should overlook the recom- 
mendations of the Committee upon which 
all members agree. It would indeed be a 
tragedy if no movement occurred toward 
the objective so greatly needed and so 
unanimously agreed upon, merely because 
of the disagreement as to the extent ani 
the nature of the remedy necessary. For 
that reason this paper will not discuss the 
relative merits of the views of the majority 
and the minority of the Committee. Let 
us emphasize, and insist upon, in all our 
discussions, the major corrective proposals 
in the Report, and treat the difference in 
viewpoint in its proper perspective as a 
process to be worked out rather than as a 
problem to be decided. Suffice it to say 
that both viewpoints are supported by able 
argument. To the tax bar, of course, the 
wholly independent tribunal for the solu- 
tion of controversies is a familiar method 
There can be no question but that it is suc- 
cessful in the field of taxes. This bar, 
therefore, can wholly appreciate the atti- 
tude of the minority members in advo- 
cating that system for all the agencies. On 
the other hand, the argument of the ma- 
jority that many administrative agencies, 
unlike the Commissioner of Internal Reve- 
nue, are charged with the enforcement of 
policies laid down by the Congress and thiat 
the quasi-judicial phases of their work 
must fit into and be a part of this broader 
executive duty, commands attention. [but 
most important of all, we concur in the 
keynote that there be a separation in all 
agencies between the functions of investi- 
gating and prosecuting and the function of 
adjudicating the rights of private persons 
Let there be a separation. Let the manner 
of separation be worked out. 

The Report discusses at some length 
problems of procedure connected wit! 
formal hearings, such as the institution 
of such proceedings, their simplification, 
including pre-hearing conferences and 
stipulations of fact, and the necessity of 
an open and fair atmosphere and of or- 
derly and dignified manner. It advocates 
the use of written evidence whenever pos- 
sible. It likewise advocates the relaxatior 
of the strict rules of evidence, although 
noting the possibility of abuse in admitting 
remote hearsay and irrelevant or unreliable 
evidence. It condemns the taking of of! 
cial notice of facts known to the agenc! 
where no notification of an intent to do s 
is afforded the parties. 

The members of the Committee differ 
in their views upon the problem of achiev- 
ing judicial review of administrative ac- 
tion. They do not differ as to the need or 
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scope of judicial review; they differ upon 
the need for legislative action in the pres- 
ent state of affairs. The majority believe 
that if the recommendations which they 
make in respect to the procedure of the 
various administrative agencies themselves 
are carried into effect, the problem of ju- 
dicial review will be greatly lessened in 
intensity, and will work itself out. The 
minority believe that there is a definite 
need for legislative declaration both as to 
the scope and the occasion for review by 
the judiciary. Both statements, majority 
and minority, contain an elaborate discus- 
sion of the present confusion in this phase 
of the problem. As we all know, it is a 
subject upon which much debate has been 
had, and much will be had. It is not the 
vital element in the present situation. It 
would seem that the driving force of the 
present effort should be directed to the 
reform of the initial stages of adminis- 
trative proceedings, since the elimination of 
errors at this point tends to lessen all other 
problems. It is well that we formulate 
and express views upon the subject of ju- 
dicial review and how best to achieve it 
where needed, but differences of opinion 
upon this point should not be permitted 
to nullify action on the many phases of 
agreement or to bring the whole movement 
into a stalemate. For the purposes of the 
present discussion, therefore, we put aside 
this phase of the problem. 

The next major division of the Report 
relates to the rule-making process. Recog- 
nizing the familiar distinction between reg- 
ulations having both the authority and the 
force of statute, and interpretative rulings 
having neither, the Committee treats them 
as of equal importance and as requiring 
similar procedure. The Committee sounds 
a note of warning that the process of ad- 
ministrative rule-making necessarily differs 
from the legislative process, and points out 
that this difference should be reflected in 
the administrative rule-making procedure. 
It holds that this latter procedure should 
be so adapted as to afford adequate oppor- 
tunity to all persons affected to present 
their views, the facts within their knowl- 
edge, and the dangers and benefits of al- 
ternative courses. 

While recognizing that investigation and 
study by the agency or its staff is a val- 
uable, and indeed necessary, part of the 
rule-making process, the major premise 
underlying the Committee’s recommenda- 
tion is that the persons to be affected by a 
proposed regulation be afforded full op- 
portunity to present the facts and views 
pertinent to the subject. 

I cannot resist interjecting a veliement 
personal word in support of this attitude 
of the Committee. Governmental agents 
engaged in the preparation of rules or reg- 
ulations can gain immeasurably from any 
sort of consultation with the persons en- 
gaged in the business or activity which is 
to be subject to the rule. Whether such 
consideration be formal or informal, re- 
stricted or extended, written or oral, gov- 
ernment officers cannot, from the very 
nature of things, know all the possible 
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ramifications of a rule or regulation as 
fully as do the persons actually engaged 
in the activity under consideration and 
about to be affected by the proposed rule. 
Not only is this true, but it is also true 
that if the persons to be affected are given 
the opportunity of considering the problem 
itself, and not merely a proposed answer 
to the problem, they inevitably become 
either satisfied, or at least more nearly 
reconciled, with the eventual answer. It 
is a human characteristic that, presented 
with the proposed answer to a problem, 
we will quarrel with it, whereas, if pre- 
sented with the problem for solution, we 
may ourselves reach the exact answer 
which we otherwise would dispute. So the 
result of consultation during the course of 
the rule-making process is to reduce litiga- 
tion, discontent, complaint, and almost all 
the other headaches which otherwise ensue 
upon the promulgation of regulations. 

The Committee points out that consulta- 
tion for rule-making purposes may take, 
in general, three forms. First, there may 
be conferences. These are informal, and 
are practicable where the proposed rule 
deals with a closely knit group, such, for 
example, as some of the rules of the Fed- 
eral Reserve Board or of the Securities 
and Exchange Commission. The Com- 
mittee recommends the wider use of this 
method of obtaining the knowledge, views 
and criticisms of outside interest in the 
rule-making process. Second, there may 
be general hearings, wherein there is gen- 
eral notice of a proposed public discussion 
of a contemplated rule, and a more or less 
formal assembly of interested persons with 
minutes or stenographic records made of 
the discussion. The Committee believes 
that the practice of holding such public 
hearings should be established as standard 
administrative practice, to be extended as 
circumstances warrant into new areas of 
rule-making. 

The third possible method of consulta- 
tion is in adversary hearings. Hearings of 
this type are held by some agencies and 
in some instances are practical and bene- 
ficial. —The Committee, however, points out 
the many difficulties in this type of ad- 
versary hearing in respect to proposed 
rules and believes that its use must neces- 
sarily be left to specific laws and rules, 
saying that, “The adoption of adversary 
methods should be governed wholly by 
realistic considerations.” 

Asa further safeguard, both to the pub- 
lic and to the rule-making agency, the 
Committee recommends that there be a 
statutory requirement that the effective- 
ness of proposed rules be deferred for a 
period after promulgation. Such defer- 
ment of effectiveness has the double ad- 
vantage of permitting the public to become 
acquainted with the proposed rule, and also 
of permitting the agency to receive from 
the public suggestions as to error or over- 
sight before, rather than after, it becomes 
effective. 

The Committee recommends against the 
judicial review of regulations, either as a 
generality or upon a record made up for 
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the purpose. This, of course, was one of 
the controversial points in the Walter- 
Logan Bill, and we need not pause to add 
to the discussion which has already filled 
many pages. The Committee also recom- 
mends against laying proposed regulations 
before Congress for a period before the 
effective date of the new rule. 

The Report says little about taxes ex- 
cept by way of commendatory comment. 
The fact of the matter is that the great 
major problems of procedure which now 
plague so many administrative agencies 
have been met and largely solved in the 
tax fields. We have a sufficient delegation 
of authority. We have informal confer- 
ences, and an impartial hearing in the event 
of an irreconcilable difference of view. 
That hearing is orderly and dignified and 
while the rules of evidence are relaxed, 
matter of remote probative value is ex- 
cluded. We have declaratory rulings, and 
we have an adequate judicial review. The 
Report in most of its main proposals deals 
with questions which we had to face years 
ago when the present system of federal 
taxation was in its infancy. 

We do need greater revelation of admin- 
istrative information and a_ prohibition 
against reliance by Bureau officials upon 
unpublished rulings. We also need a 
greater outside participation in rule- 
making. Much litigation and much con- 
fusion in the tax field would be eliminated 
if the Treasury would devise some method 
of submitting proposed regulations for 
public comment before their promulgation. 

In its last chapter, dealing with the dif- 
ferent agencies individually, the Commit- 
tee makes a few recommendations as to 
the Bureau. These deal with the contents 
of claims for refund, procedure in Col- 
lectors’ offices, extensions of time for pay- 
ment, procedure on offers in comprom’se, 
determinations of over-assessment, inter- 
division transfers of cases, conferences in 
cases referred to Washington, additional 
assessments of miscellaneous taxes, and 
the Government’s litigation policy. To this 
reader the recommendations on these topics 
seem to be sound. They will no doubt be 
studied by the appropriate committees of 
this Section and presented for considera- 
tion and act‘on at the next regular meeting 
of the Section. 

And now, here at the end of this paper, 
I feel impelled to say again that which I 
said in the middle of it. This is no casual 
problem of formal technicalities. It is a 
vital problem of law and of government. 
It seems to be agreed by many students 
of government, by many officials and bv 
both of the major political parties, that 
our complex society requires a system of 
governmental agencies which are flexib'e 
enough and expert enough to apply effec- 
tively to various sections and groups cer- 
tain policies laid down by the legislative 
branch. In other words, these agencies 
have been invented to meet a definite need. 
Whether they be necessary or not is an- 
other question. They are here. They per- 
form valuable service. 
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3ut it has happened that many of these 
agencies have become absorbed in the 
policy phases of their task. They are 
sincere in the conviction of their own 
righteousness. They believe that the fair- 
est treatment will ensue to all people if 
they are left to do as they think best, un- 
fettered by any of the ancient cords of 
restraint and uncontrolled by old guide- 
posts. The Attorney General’s Committee 
has described all this in great detail. The 
difficulty does not arise from viciousness 
or intended tyranny. Quite the contrary, 
it arises from an overbalanced desire for 
social good. The situation does not call 
for censure but for correction. 

The fact is that in any law enforcement 
effort, as in any disciplinary program, the 
method is almost as important as the sub- 
stance. It is strange that the framers and 
administrators of government so frequently 
overlook this plain fact. Even the Con- 
stitutional Convention of 1787 did not ap- 
preciate it. No bill of rights was included 
in the document which they drew. But 
the people would not ratify until prohibi- 
tions on methods of government were 
agreed upon. Almost the first act of the 
first Congress recited that the conventions 
of a number of States “expressed a desire, 
in order to prevent misconstruction or 
abuse of its powers, that further declara- 
tory and restrictive clauses should be 
added.” (1 U.S. Stat. L. 97). And so, 
as that Congress said, ‘‘as extending the 
ground of public confidence in the Gov- 
ernment will best insure the beneficent 
ends of its institution,” ten amendments 
were proposed. These amendments con- 
tained restrictions upon methods of gov- 
ment, controls upon all 
government. They are the bill of rights. 

Much the same sort of oversight has 
happened in the last quarter century in 
regard to these agencies in the executive 
branch of the government. Their mem- 
bers are inclined to meet criticism of 
their procedure with declarations of the 
value of their basic purposes and the 
legislative policies which they are en- 
forcing. The answer does not meet the 
In a democratic government, 
the way you do a good thing is impor- 
tant. The people will not trust any gov- 
ernment with latitude in what they deem 
important matters of process. Neither 
kings nor constitutions nor courts have 
been able to withstand this solid con- 
viction. 

What are the phases of the work which 
the Report 
change? 


processes of 


question. 


designates as in need of 
They are very old-fashioned. 
They go all the way back to the foun- 
dations of our law and our theories of 
government. A man should not be 
prosecuted and judged by the same au- 
thority. A man should be fully apprised 
of any rules of government to which he 
is required to conform. A man’s legal 
and Constitutional rights should always 
be within the protection of the judiciary. 
A man’s rights should be disturbed upon 
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the basis of facts, and not upon the basis 
of vague rumor or guess or whim. 


What is it that the Committee pro- 
poses? In brief summary, the Committee 
agrees and recommends that in all agen- 
cies the lesser duties be delegated to 
lesser officials and the time and effort of 
the heads be reserved for the major prob- 
lems entrusted to them; that the public 
be fully informed as to the organization, 
general policies, rules, interpretations and 
practice of all agencies; that declaratory 
administrative rulings be generally au- 
thorized; that informal settlements be 
vigorously sought in a spirit of fairness 
and with great ability. It recommends 
that hearing commissioners be appointed 
by an officer independent of all agencies, 
and that these commissioners find the facts 
and the law, and render the initial de- 
cisions in all cases, subject to appeal to 
the heads of the agency on specified 
grounds. It makes sound recommenda- 
tions with respect to formal hearings. It 
recommends that either conferences or 
hearings be held preliminary to the pro- 
mulgation of rules and that when an- 
nounced such rules be deferred a time 
before becoming effective. 

These are major reforms. Perhaps 
they are not spectacular, but they are 
good government. How to effectuate 
them? The Committee did not agree. 
The majority, with perhaps more than 
usual faith in human nature, believes that 
they can be accomplished in large part 
by an educational or persuasive process, 
developed and conducted by the new 
Office of Federal Administrative Pro- 
cedure. The minority, perhaps a bit 
more cynical in its view, advocates the 
enactment of a code of administrative 
practice, by which the administrative 
agencies would be reformed by legislative 
enactment instead of by internal conver- 
sion. There is much to be said for the 
minority view. Nothing is suggested 
against it in principle; the objection of 
the majority was to the practical problem 
of so drafting such a code. But code or 
no code, the ends so ably set forth by so 
powerful and scholarly a group as this 
Committee should be accomplished. 


I do not believe that any administrative 
agency, or the administrative process itself, 
can continue to exist unless its practice 
and procedure conform to the basic re- 
quirements of these Committee recom- 
mendations. The older and wiser agencies 
have recognized this fact. The Interstate 
Commerce Commission and the Board of 
Tax Appeals are supersensitive upon the 
score of the impartiality of their spirit, the 
completeness of the opportunity for hear- 
ing, the meticulousness of their fact- 
finding. As a result, these agencies are 
firmly fixed in the governmental scheme 
of things. Other agencies which we 
might but do not name, have made repu- 
tations of just the opposite sort and the 
result is that their lives are a constant 
tempestuous confusion. Some of them 
have required reorganization and some 
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have absolutely failed to achieve any sub- 
stantial part of the objectives for which 
they were formed, merely because their 
procedural habits have made the courts, 
the Congress and the public believe that 
they were not competent for great tasks. 

These are great problems of govern- 
ment. Shall the administrative process 
be conformed to the basic concepts of 
democratic governmental procedure? If 
not, can it continue to exist? This Com- 
mittee Report writes the answers. The 
Bar, especially the Administrative Bar, 
ought to arise unanimously and demand 
that these recommendations be effectuated. 
Those Administrative Agencies which are 
ably manned will join in support of the 
recommendations. The matter is of first 
importance to them. Let the Bar uphold 
their hands. To all the other agencies 
we repeat the words of the first Con- 
gress of these United States, “Extending 
the grounds of public confidence in the 
Government will best insure the bene- 
ficent ends of its institution.” 


The Chairman: Now, gentlemen, no 
one practicing law can be unaware of 
the difficulties and problems in the de- 
velopment of the administrative process. 
Mr. Prettyman was asked to talk to us 
on a broader scope than that of taxes 
alone, for all of us are constantly running 
into the procedure of these administrative 
groups. 

Is there any comment anyone would 
like to make? 

Mr. Higginson: The thought occurred 
to me along the line of Mr. Prettyman’s 
suggestion about the public and the Bar 
having a chance to study the regulations, 
that it might be appropriate for this 
clinic to make some request of the 
Treasury that when these regulations 
come out on the excess profits tax, 
some extension of time be given, a 
period of sixty days, to look the regu- 
lations over before filing the return. 

The Chairman: In response to that | 
am advised the regulations are expected 
to be issued next week. The character 
of the regulations is known only to the 
person who compiled them. If, after 
they are issued, there is a situation arising 
which members of the Section feel should 
be corrected by requesting from the Treas- 
ury an extension of time for filing of re- 
turns, the officers of the Section will be 
glad to receive and act upon any sugges- 
tions. 

Any other comments? 


Mr. Louis G. Caldwell: Mr. Chairman, 
I do not know that I have any questions 
to ask, but I do have a little comment 
I want to make. I want first to con- 
gratulate Mr. Prettyman in summarizing 
a thousand pages of this report in so 
brief and interesting a form. 

I have very little difference in the 
analyses, or conclusions Mr. Prettyman 
draws from the report. I do not know 
that he made it entirely clear whether 
the minority and majority have proposed 
bills appended to their reports. 
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I think that it is fair to say that both 
of these bills and the reports possibly 
have, within the two, sentences which 
might have got both into trouble. The 
majority goes somewhat to the thought 
of uncontrolled administrative control, 
and the minority is somewhat different 
in that it would not have the agency 
appoint the hearing officers. 

I do believe there is something to be 
said for much of administrative procedure. 
It is all right to have these things. The 
ininority does not prescribe any rigid 
procedure. I think there is a good deal 
to be said for the minority report. How- 
ever, the majority report also represents 
my views so much that there is nothing 
in it which I can criticize. I think it 
would be well for Mr. Prettyman to 
state the points of view of Mr. Justice 
Groner. 


The Chairman: Will you do that, Mr. 
Prettyman? 

Mr. Prettyman: I was rather general 
in my reference to the minority view, 
and did not attempt to detail the differ- 
ences between the three members and 
the one member. The minority was com- 
posed of four members. Three presented 
a joint report, and Mr. Justice Groner, 
the fourth member, presented a supple- 
mental report. He had two points. First, 
Mr. Justice Groner’s report was that the 
hearing officers should be appointed by 
and be a part of the office of Federal 
Administrative Procedure, and be answer- 
able to it alone. 

The majority report and the minority 
merely contemplated that the hearing 
officers, although appointed by this new 
office, would be a member of and part 
of the administrative agencies themselves. 

The second point he had was when 
the agency, upon appeal to it, should 
reject the findings of the hearing officer, 
the action should be subject to judicial 
review on the weight of the evidence. 

That seems to be the two main points 
of Mr. Justice Groner. He says he has 
four points of principle: 


(1) That the enforcing officer should be 


separate and distinct from the adjudicating 
officer. 

(2) That the findings of the adjudicating 
officer should be conclusive if supported by 
substantial evidence. 

(3) When from the nature of a matter it is 
incapable of an effective decision and finding 
of the adjudicating officer, it should be 
reviewed by an independent body as for in- 
stance the Board of Tax Appeals in tax pro- 
ceedings. 


(4) That the opinion should be as extensive 
as it is possible to make it. 

These also are Justice Groner’s state- 
ments of principle; that the hearing offi- 
cer be part of this new office, and where 
the agency rejects the findings of fact 
of the hearing officer, a reviewing court 
determine the weight of the evidence. 

The Chairman: Any other questions or 
comments? 


Mr. Barker: I would like to ask a ques- 


tion of Mr. Prettyman. Generally this 
report deals with administrative agency, 
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and does not deal so much with the tax 
problems. To accomplish the benefits 
mentioned in the report, I would like to 
ask how those individual phases dealing 
with taxes should be handled to accom- 
plish this. 

Mr. Prettyman: I think at Philadelphia 
there was a committee appointed with 
instructions to pursue these things in the 
tax field. 

The Chairman: The impression of the 
Chairman, Mr. Prettyman, is that Mr. 
Armstrong and the members of the 
Attorney General’s staff came together 
pretty well on the recommendations 
made in the Attorney General’s report 
with the Tax Section Committees. The 
recommendations made in that report 
are incorporated either in the recom- 
mendations which the committee on 
income tax presented at Philadelphia, 
or will present to the Section at the 
next meeting to be held in Indianapolis. 

Those matters are not being overlooked. 

Mr. Green: One question, Mr. Chair- 
man, the discussions so far have not 
touched at all on the method of formu- 
lating the issues between the parties. I 
wonder if we could have some mention 
of it. How are you going to determine 
in administrative procedure as recently 
proposed where the points of disagree- 
ment or agreement are fixed? 

Mr. Prettyman: I am sorry I cannot 
answer that in detail, for this report is 
so long. The general impression is that 
there ought to be some division in each 
agency that would formulate the open- 
ing documents, complaints or whatever 
they appear to be. It is contemplated 
there would be some sort of an open- 
ing document. 

Mr. Green: Something similar to the 
Board of Tax Appeals. 

Mr. Prettyman: That is what came to 
my mind. I do not feel that that is the 
final answer, but something along that 
line. There would be an advisory pro- 
ceeding in that section of the agency, and 
the things involved before the hearing 
commissioner, who would be an inde- 
pendent and impartial person, would be 
controlled before this officer. 

The Chairman: Any further questions? 


Mr. Sternhagen: Mr. Chairman, I have 
not read this report, and I would like to 
ask Mr. Prettyman whether that part of 
the report which makes recommenda- 
tions as to hearings regarding rules as 
distiguished from substantive questions, 
whether these rules contemplated such 
things as our rules of practice, or whether 
they have only to do with such regulatory 
things as are handled by regulatory agen- 
cies. That is to say our rules of practice 
are entirely procedural rules, and now and 
then it is necessary to modify them. Does 
this report require that modifications of 
our rules of practice shall be published in 
advance, and there shall be a hearing upon 
them before they shall become effective? 
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Mr. Prettyman: I think, Mr. Stern- 
hagen, that the report is so broad, apply- 
ing it to the Board, that the language 
of the report would cover such rules of 
procedure before the Board. 

Mr. Sternhagen: Since that is so, it 
seems to me the session on taxation 
ought to consider whether the report, or 
its recommendation should be construed, 
as you say the language indicates, as 
broad enough to indicate their applica- 
tion to mean if there is a change in the 
rules of practice that hearings would 
have to be held. We have nothing but 
rules of practice, and we might find occa- 
sion, not very frequently, but, occasion- 
ally to modify them to correct an error, 
or something of that sort, and it seems 
to me we ought to know whether it is 
intended that our practice in that re- 
spect should be modified, or whether 
we should continue to modify our rules 
of practice as in the past. 


Mr. Prettyman: | think it ought to be 
examined into with that in mind and 
called to the attenion of the committee. 


Mr. Caldwell: Mr. Chairman, I think 
it should be made clear in regard to hear- 
ings. One of these bills, the majority 
bill, goes a little further than the minority 
in regard to the hearings of agencies. 
The majority bill requires forty-five days 
of advance notice in the Federal Register. 
But, in the minority bill it just says, “cir- 
cumstances requiring it after publishing 
in the Federal Register.” 

Now, regarding the formulating of is- 
sues, the majority bill would require 
nothing. The minority bill has a general 
requirement that all notices shall specify 
the particular thing in issue, and shall 
not include charges or counter charges. 
Otherwise, there is no specific require- 
ment. 

The Chairman: Any further questions 
or comments? 

Mr. Armstrong: Mr. Chairman, there 
is one phase which I think has not been 
covered in the discussion, or the mono- 
graph. That is the separation of the 
prosecuting and judging functions as ap- 
plied to the small taxpayer, the man that 
is usually not represented by an attorney, 


‘and the amount of whose deficiency is 


so small it does not pay him to go to 
the Board of Tax Appeals: $30 or $40 
or $50, for example. It seems to me 
that is a problem that deserves discussion. 

Under the present administrative prac- 
tice you take the difficult question as far 
as the Collector’s office is concerned, the 
refund question cannot even go beyond 
the Collector’s office except that you may 
write a letter to the Accounts and Col- 
lection Unit. 

I wonder whether the Tax Section 
Committee would take up the question 
as to the advisability of some procedure 
that would insure the small taxpayer 
who cannot go before the Board the 
same impartial procedure that may be 
found in tribunals like the Board of Tax 
Appeals, or something approaching it. 
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Specifically it might be possible to do 
something like this: appoint a conferee, 
and put one in each agent’s office. That 
man is nothing but a judge of small cases 
of certain small taxpayers who come to 
an impassé with the local agent or con- 
feree. He might be given the option of 
taking his case to this conferee commis- 
sioner for final adjudication, it being un- 
derstood there is no appeal, or on the 
other hand he could go to the Board of 
Tax Appeals, but, more preferably to the 
Commissioner where he would not have 
elaborate pleadings. 

The conferee commissioner would be 
appointed in some independent way, and 
would not be responsible to the local 
collecting officials, and would presumably 
be more impartial than the official who 
now judges the cases for small taxpayers. 

The Chairman: That suggestion will 
be referred to the appropriate committee. 


Mr. Green: Mr. Chairman, the last 
speaker has raised indirectly a thing that 
has been almost an obsession with me 
since I have to do with the tax practice. 
It seems to me that some provision should 
be made comparable to the referee prac- 
tice in the Court; that some arrangement 
be made as to issues of fact, for instance 
the valuation question, a simple question 
that does not involve tax law itself. This 
question of valuation frequently can best 
be determined by people locally, and a 
tremendous amount of trouble has been 
occasioned by the unfamiliarity of the 
administrative officials, and Board of Tax 
Appeals officials, in determining that sort 
of question. If a procedure could be de- 
veloped where on agreement of the par- 
ties, specific issues of fact could be 
referred to the Commissioner, it would 
be of tremendous value. 


Mr. Prettyman: There is one other 
obsession also, but, I think the recom- 
mendation of the section, and also parts 
of the monograph Mr. Armstrong has 
prepared looked to that sort of thing in 
the establishment of conferees to be in- 
dependent of the Collector or investigating 
officer. There is the same thought back 
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of that idea, both in Mr. Armstrong’s 
idea, and the work of the section. 


Mr. Green: My thought is that it should 
go further than that. I am quite satisfied 
with the administration of the law. This 
concerns only one or two specific ques- 
tions of facts. 

The Chairman: Does anyone else wish 
to make any comment? 


Mr. James: Mr. Chairman, I hoped I 
was not going to say anything, but, there 
is a subject that, like Mr. Green’s, has 
come pretty close to my feeling in the 
past few years. 

I think Mr. Peacock mentioned or used 
the word “phony” that has come to be 
associated with the Technical Staff. If 
we go a long way back, say ten or fifteen 
years ago, there were plenty of men in 
the Bureau in the conferee positions who 
approached their problem in a detached 
manner, and gave the taxpayer a rather 
detached judgment on the case. Un- 
fortunately there has been a tendency to 
break away from that, and no one suffers 
in respect of this attitude so much as the 
small taxpayer. 

I have in mind particularly one In- 
ternal Revenue Agent’s office. For many 
years it has had an outstanding fine con- 
feree. This goes beyond the Technical 
Staff, way back, and I do not believe 
any small taxpayer in that particular area 
has ever suffered very much from snap 
judgment, for that man made it his job 
to see that it did not happen. 

That personal factor is probably the 
solution of your problem, Mr. Armstrong. 
If you can find men in the Revenue Agent’s 
offices all over the country to whom can 
be delegated those small taxpayers, and 
set themselves up as mediators, both to 
take a lot of heat out of some cases and 
acquaint the taxpayer with his rights, for, 
frequently the small taxpayer is handi- 
capped by lack of understanding, as well 
as the smallness of his problem, much 
could be done to simplify the way for 
the Bureau and the taxpayer in those 
small cases. 








Jurisdiction Convened Adjourned 
Arizona Jan. 13 Mar. 17 
Arkansas Jan. 13 Mar. 13 
California Jan. 6 
Colorado .. Jan. 1 Apr. 7 
Connecticut Jan. 8 
Delaware Jan. 7 
Florida ... Apr. 8 
Georgia (Ist Sp.). Jan. 13 Jan. 23 
Georgia co» SO 2 Mar. 22 
Idaho Jan. 6 Mar. 8 
Illinois . Jan. 8 

| Indiana Jan. 9 Mar. 10 
Iowa Jan. 13 Apr. 10 
Kansas Jan. 14 Apr. 9 
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Maryland Jan. 1 Mar. 31 
Massachusetts "i es 
Michigan ....... Jan. 1 

Minnesota Jan. 7 

Missouri ........ | a re 
Montana . Jan. 6 # Mar. 6 
Nebraska a rr 
Nevada ......... Jan. 20 Mar. 20 
New Hampshire. Jan. 1 

New Jersey .. oe er 
New Mexico Jan. 14 Apr. 13 
New York Jan. 8 Apr. 3 
North Carolina Jan. 8 #£Mar. 15 
North Dakota. Jan. 7 Mar. 7 
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The Chairman: Any other comment or 
question? (No answer). (Continuing) 
If not, on your behalf and my own, | 
wish to thank these three gentlemen for 
these three excellent papers, and thank 
Dr. Goldenweiser for his excellent ad- 
dress. 

I thank you very much. (Thereupon 
the Twelfth Tax Clinic adjourned.) 


FEDERAL TAX CALENDAR 
[Concluded from page 298] 
June 15 continued 


Nonresident alien individual income tax 
return due (no U. S. business or office) 





for year ended December 31. Forms 
1040NB, 1040NB-a. 
Nonresident foreign corporation income 


tax return due for year ended December 
31. Form 1120NB. 

Partnership return of income due for fiscal 
year ended March 31. Form 1065. 

Resident foreign corporations and domes- 
tic corporations with business and books 
abroad or principal income from U. S. 
possessions—returns due for year ended 
December 31, by general extension, 
Form 1120. 

Second quarterly income-excess profits tax 
payment due for year ended December 
31. Forms 1040, 1041, 1120, 1120A, 1120H, 
1120L. 

Second quarterly income tax payment due 
on returns of nonresidents for fiscal year 


ended September 30. Forms 1040B, 
1120NB. 
Stockbrokers’ monthly return of stamp 


account due for May. Form 838. 

Third quarterly income-excess profits tax 
payment due for fiscal year ended Sep- 
tember 30. Forms 1040, 1041, 1120, 1120A, 
1120H, 1120L. 

June 20—— 

Monthly information return of ownership 

certificates and income tax to be paid at 


source on bonds due for May. Form 
1012. 
June 30—— 
Admissions, dues and safety deposit box 


rentals tax due for May. Form 729. 
Excise taxes on electrical energy, telegraph 
and telephone facilities and transporta- 
tion of oil by pipe line due for May. 
Form 726. 
Excise taxes on 
wooden matches, 


lubricating oils, fancy 
and gasoline due for 


May. Form 726. 

Excise taxes on sales due for May. Form 
728. 

Processing taxes on oils due for May. 
Form 932. 


Sugar (manufactured) tax due for May. 
Form 1 (Sugar). 


Calendar of 1941 Sessions of State Legislatures 


Jurisdiction Convened Adjourned 


Oklahoma oe are 
Oregon ......... Jan. 13 Mar. 15 
Pennsylvania .... Jan. 7 ..... 
Rhode Island oe Sree 
South Carolina... Jan. 14 ...... 
South Dakota.... Jan. 7 Mar. 7 
Tennessee ....... Jan. 6 Feb. 15 
Texas jan. 14... 
Utah ...... Jan. 13° Mar. 13 
Utah (1st Sp.)... Mar. 17 Mar. 29 
Vermont ........ Jan. 8 Apr. 10 
Washington ..... Jan. 13. Mar. 13 
West Virginia... Jan. 8 Mar. 8 
Wisconsin Jan. 8 er 
Wyoming ....... Jan. 14 Feb. 22 
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A SUMMARY OF THE REGULA- 
TIONS PROBLEM 


Erwin N. Griswold, Professor of Law, 
Harvard Law School 


54 Harvard Law Review, January, 1941, 
p. 398-423 


The chief source of difficulty in determin- 
ing the effect to be given to Treasury 
Regulations is the so-called reenactment 
tule. It seems that an inveterate formula- 
tion and not merely recent aberration is be- 
ing dealt with. The author wishes to 
advance the proposition that the mere re- 
enactment of a statute following adminis- 
trative construction should be given no weight 
whatever in determining the proper con- 
struction of the statute. 

At this point, it may be useful to narrow 
the problem by making reference to a dis- 
tinction which has been observed and elabo- 
rated by others. This is the essential 
lifference between regulations which are in- 
terpretative in their nature, and those which 
are actually legislative in character. The 
listinction may be valuable in facilitating 
analysis even though in the end it should 
he found that conclusions are not greatly 
affected by it. The differentiation is no 
loubt one of degree, but so far as tax regu- 
lations are concerned, it would appear to be 
clear and readily made in each instance. 


It would seem clear, though that re- 
enactment must be immaterial as to the 
validity of a legislative regulation. Either 
the regulation is within the authority dele- 
gated by Congress, or it is not. If it is 
within the delegated power, there is no 
question of a proper construction of the 
‘tatute or of actual legislative intent, and 
feenactment is not necessary. If it is beyond 
the delegated power, then, under even the 
‘trongest formulation of the reenactment 
tule, no amount of reenactment can help it. 


If reénactment should be rigidly es- 
chewed as a factor in the application of 
administrative regulations, are we left with- 
cut any tests or standards for determining 
the weight to be given to administrative 
construction of the statute? On the con- 
‘rary, there are at least two factors, and 
one principle, which may serve as guides 
‘0 the proper disposition of many of the 
tases which arise. The factors can be com- 
*ressed into two long words: contempora- 



































































neous, and long-continuedness. 
is non-retroactivity. 

The importance of the contemporaneous- 
ness of the regulation as an element in mak- 
ing a workable administrative scheme is 
readily apparent. Of course, the idea that 
contemporaneousness is a significant factor 
evaluating an administrative regulation goes 
back to the earliest considerations of the 
problem. Another reason why contempora- 
neousness is an important factor is its bear- 
ing on the need for certainty and predictability 
in our tax laws. This is where the notion 
of the Court’s function in the scheme of 
judicial tax administration becomes important. 

More important even than contemporane- 
ousness is the element of long-continuedness. 
Indeed, the two factors tend to merge and 
some of the argument given above has 
drawn in the element of time in giving 
weight to a contemporaneous construction. 
The effect of long-continuedness has been 
recognized in the cases for a long time. 
When a regulation is new, even though it 
is fairly contemporaneous with the statute, 
it is still in a sense on trial. In the imme- 
diate test of actual experience it may be 
found wanting, and it may be necessary 
to change it to fit conditions as they de- 
velop in actual fact. That, in large measure, 
is what the author means by administration. 
But after a while, the probationary period 
should pass. All of the arguments about 
reliance and certainty and predictability now 
acquire new force. When a regulation has 
remained unchanged for many years, with- 
out contest or alteration, it seems obviously 
bad judicial tax administration to substitute 
the Court’s construction of the statute for 
the administrative interpretation which has 
been relied on for so long a time. Long- 
continuedness is perhaps the real reason 
which underlies the many cases which have 
formulated and announced the reenactment 
rule. 

This leads to the consideration of an- 
other important point, namely, the power 
of the Commissioner to amend his regula- 
tions and the effect to be given to such 
amendments. Here the principal of non- 
retroactivity should come into play. It is 
offered as the touchstone which will solve 
satisfactorily most of the problems in this 
field. 

When the Commnissioner is dealing with 
administrative legislation, he should be free 
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The principle 


to change it prospectively within the scope 
of the original grant to him of legislative 
power; he should not be free to change it 
retroactively, at least against the interest 
of taxpayers. However, a much more diffi- 
cult question must be faced when the matter 
of amendments to interpretive regulations 
is considered. The theory here has been 
that an interpretive regulation is simply a 
construction of the statute and will nor- 
mally be effective retroactively, just as a 
construction of the statute by judicial deci- 
sion would be. Such a decision would pur- 
port to declare what the statute had always 
meant; and if the court chose to overrule 
its decision, the new construction would 
take the place of the old and be effective 
from the enactment of the statute. Other- 
wise, it must be conceded that the court 
was making law! This philosophic rigidity 
should not be applicable to an administra- 
tive interpretation of the statute in such a 
highly complex and practical field as taxa- 
tion. On this phase of the problem, two 
points may first be advanced with some 
confidence: (1) An administrative interpre- 
tation should be freely amendable in the 
early or formative days of the regulation. 
(2) After the regulation has become sea- 
soned, the Commissioner should have no 
power to make retroactive amendments, at 
least against the interest of the taxpayer. 


A great deal of difficulty in this field has 
in the past come from the Commissioner’s 
efforts to change his regulation retroac- 
tively. This was, for instance, the situation 
that gave rise to the Reynolds Tobacco case, 
306 U. S. 110. It would go far to eliminate 
confusion in the evaluation of regulations 
if it could be established that there is no 
power to change an interpretive regulation 
retroactively after it has been effective long 
enough to warrant public reliance. The anal- 
ogy to judicial decisions, which for purely 
theoretical reasons based on strict notions 
of the separation of powers, are given retro- 
active effect, should be rejected in this ad- 
ministrative field where in matter of detail 
the executive, legislative and judicial are 
largely merged. The Commissioner is exer- 
cising administrative, not judicial, power. 


There remains perhaps the most difficult 
question of all; should the Commissioner 
have power to make a prospective amend- 
ment of an interpretive regulation after it 























































































316 


has been in effect long enough to be sea- 
soned? On the one hand, it may be said 
that the important factor of contempora- 
neousness is necessarily missing from an 
amended regulation; while, on the other 
hand it may be said that interpretative reg- 
ulations deal only with the interstitial de- 
tails of tax law. They are generally matters 
about which Congress has no very strong 
views. This problem will have to be re- 
solved when the prospective application of 
the amended regulation involved in the Rey- 
nolds Tobacco case, supra, comes up for de- 
cision. 

Finally, reference may be made to an- 
other way in which recognition by the Court 
of its high function in the sphere of judi- 
cial tax administration would tend toward 
improvement in our present situation. An 
important element in the confusion which 
some of the recent decisions of the Court 
have created is the time lag, the many years 
that intervene between the promulgation of 
a regulation or ruling and the Court’s deci- 
sion as to its effect. It would seem that 
this period could be greatly reduced in many 
cases. One way would be for the Court 
to add to its rules a clause making a con- 
flict with a regulation a ground for granting 
certiorari; for after all, a decision conflicting 
with a regulation is really more important 
from the point of view of tax administra- 
tion than a conflict of decision between two 
courts. 

In this connection, one last point may be 
in order. The importance of consistency in 
this field cannot be overemphasized, diffi- 
cult as it may be to achieve in fact. If 
it should become clearly established that 
the Court would in fact and regularly up- 
hold contemporaneous and long-continued 
regulations, many such regulations would be 
accepted by both sides without contest, and 
the whole field of tax administration would 
be much simplified. But if the Court pushes 
aside that-administrative interpretation as 
it wills, or on inadequate or conflicting 
grounds, then not only will taxpayers be 
encouraged to attack regulations, but con- 
fusion in our lower courts and in the far- 
flung administrative field must continue. 

The author concludes that three points 
stand out and merit emphasis here. 1. The 
reénactment of a statute as such should be 
regarded as wholly without significance in 
determining the weight to be given an ad- 
ministrative construction of the statute. 2. 
It should be clearly established that after 
an interpretive regulation has passed the 
formative stage, the Commissioner has no 
power to change it retroactively. 3. The 
whole field is essentially one of administra- 
tion rather than of law, and the key to 
the problems that arise should be sought 
through the approach of sound tax adminis- 
tration. With these points established, there 
is no need to ask for much more. 


THE FUNCTION OF THE ENTITY IN 
FEDERAL INCOME TAXATION: 
RECENT DEVELOPMENTS 


William H. Harrar, Member of the 
New York Bar 


25 Minnesota Law Review, January, 1941, 
p. 189-200 


The concepts of trust and corporate en- 
tity have had a long life in federal income 
taxation and have been especially useful as 
weapons to the Treasury in its perennial 
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pursuit of taxpayers engaged in the enjoy- 
ment of their right to decrease their taxes. 
These weapons are double-barrelled. The 
court may be asked to hold that the sepa- 
rate legal existence of a corporation as 
against its stockholders be upheld and af- 
firmed, as, for instance, where a taxpayer 
has been paying the bills of the corporation 
of which he is president and wants to deduct 
the payments from his own income, or on 
the other hand, it may be urged inexorably 
to pierce the corporate veil and to rule that 
the corporation and its members, or the 
trust and its creator, are as One, as for 
example, where a grantor of a trust has 
sought to rid himself of fiscal burdens on 
the yield of his property by deeding a por- 
tion of it over to a trustee for the benefit 
of his wife. 


Last term, the Supreme Court of the 
United States upheld the government in 
brushing aside the shrouding veils of two 
corporations and atrust. The first case was 
Griffiths v. Commissioner, 308 U. S. 355. 
Griffiths, defrauded on the purchase of cer- 
tain stock, settled his claim against the 
seller by conveying the shares to a corpo- 
ration created ad hoc and wholly under 
Griffiths’ control and causing the corpora- 
tion to transfer the stock back to the seller 
for $100,000. The corporation upon receipt 
of that sum was to pay it over in install- 
ments to Griffiths for forty years. The com- 
missioner taxed Griffiths on the entire 
amount of the settlement in the year in 
which it was made, and the Supreme Court 
upheld his action. In other words, the ex- 
istence of Griffiths’ carefully constructed cor- 
poration was given no tax effect. What 
happened was “a simple sale from Griffiths 
to Lay and the passage of money from Lay 
to Griffiths. That was the crux of the busi- 
ness to Griffiths, and that is the crux of 
the business to us.” 


Shortly thereafter the Court decided what 
is fast becoming a tax cause célébre, Hig- 
gins v. Smith, 308 U. S. 473. Smith had 
organized the Innisfail Corporation in 1926 
under the laws of New Jersey. He owned 
all of its stock, his subordinates were its 
officers and directors, and its transactions, 
carried on under his direction, were “re- 
stricted largely” to buying securities from, 
or selling them to him. In 1932, he owed 
Innisfail $70,000, and in partial payment 
thereof, he sold the corporation some stock 
at market, which had cost him consider- 
ably more than market. He was mindful 
of tax consequences in so doing, and sought 
to deduct his resulting loss in his return 
for 1932, under sec. 23 (e) of the Revenue 
Act of 1932. 

His loss fell under sec. 23 (e) (2), that 
is, it would have to be shown to have been 
incurred in a transaction entered into for 
profit, since he was not in the business of 
buying and selling securities. It would fur- 
ther have to be shown that the loss was 
sustained in a closed transaction, that is by 
a completed, bona fide sale. 

In writing for the majority and in revers- 
ing the court below, Mr. Justice Reed was 
forthright and clear. He found the domina- 
tion and control exercised by Smith over 
Innisfail Corporation to be “so obvious 

. as to require a peremptory instruction 
that no loss in the statutory sense could 
occur upon a sale by a taxpayer to such 
an entity.” 

The first thing to be noted is that: “Upon 
determination that the form employed 
for doing business or carrying out the chal- 
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lenged tax event is unreal or a sham” 
The primary effect of this is to cast upoy 
the taxpayer the burden of proving the re). 
ity and the practical business necessity 
the scheme by which he has ordered his 
affairs. He has always had the burden oj 
proving his freedom from tax liability any. 
way, and he cannot justly complain x 
having to obey this request once again, 
Over-ingenious schemes for reducing taxe: 
have, moreover, throughout the history oj 
the Revenue Acts, earned the disapproval 
and even the lash of courts. Hence, no tax. 
payer should feel aggrieved at having t 
demonstrate the fiscal purity of his con. 
duct. Nor, per contra, may the Treasury 
arbitrarily rule, and be upheld in ruling 
that the United States Steel Corporation js 
sham and unreal or that sales of stock 
between it and one of its small stockholders 
are without tax consequences. 


The second point for emphasis lies jn 
other portions of the opinion and serves to 
indicate the scope of the fiction of corpo. 
rate entity. A “disregard of corporate en- 
tity” in tax law goes no further than tc 
disallow the particular tax consequence oj 
a deductible loss. The title to the stock 
lumping the title concept for the moment, 
passed to the corporation. The latter alone 
could vote it, sell it, pledge it, or receive 
the dividends thereon. When the Court 
holds “there is not enough of substance in 
such a sale finally to determine a loss,” it 
means that the loss does not constitute an 
item deductible from gross income for tax 
purposes, but it does mean “there was no 
sale” or “there was no corporation.” The 
fiction is tailored to fit the facts, not to 
annihilate them. 


The last decision of the Supreme Court on 
entity was Helvering v. Clifford, Jr., 309 
U. S. 331. Clifford declared himself trustee 
of certain securities owned by him for a 
period of five years. The net income arising 
from those assets was to be paid over to his 
wife. Upon termination, the trust corpus 
reverted to him and any accumulated in- 
come or the proceeds of the investment ot 
such income went to his wife. Meanwhile 
Clifford, as trustee, retained a large number 
of powers to deal with the trust res—all 
short of a power to revoke. The Supreme 
Court held that Clifford had remained the 
owner of the trusted securities, despite his 
transfer of them to himself as trustee, and 
that he must include all the income arising 
from the trust res in his personal return and 
pay a tax thereon. 

To reach this conclusion, Mr. Justice 
Douglas had to disregard the separate entity 
of the trust. Otherwise, the trust income 
would have to be held taxable to Clifford's 
wife or to himself in his capacity as trustee 
under the Internal Revenue Code, sections 
161 and 162. But if the facts are shifted a 
little, and a third-party or corporate trustee 
is assumed, a limitation to the scope of the 
Clifford doctrine may be noted, similar to 
that of Higgins v. Smith, supra, although the 
taxability of such a trust remains the same. 
That limitation is, that the legal title passes 
to the trustee and the beneficial title to the 
cestui, despite the reading out of the trust, 
taxably speaking. The trust does not 8° 
up in smoke as a legal device. It is 1° 
help to the grantor in reducing his income 
taxes, but the idea of “no-trust” applies only 
for the purpose of determining the liability 
for the tax on the income arising from the 
trust res. 
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Tax Collections in 1940 


All taxes in the United States equaled 20 percent 
of the national income for the year ended June 30, 
1940, according to a recent announcement by Acting 
Director Vergil D. Reed, of the Bureau of the Census. 

Total collections of all federal, state, and local gov- 
ernments approximated $14,300,000,000 for the year, 
or $109 per capita, of which the Federal Government 
received $39 per capita; state governments, $27 per 
capita; and local governments, the remaining $43. 

Total tax collections were at the rate of $410 per 
family. 

State tax collections in 1940 were $4,171,000,000, or 
more than 7 percent above 1939. The following table 
shows the total collections; the type of tax, with 
amounts yielded, and percentages of the whole: 


Total Collections 
Type of Tax (in millions) % 
TOTAL. COLLECTIONS $4,171 100% 
Sales taxes 1,647 40 
Unemployment compensation taxes 844 20 
Taxes on specific businesses 444 11 
Motor vehicle and drivers’ licenses 388 9 
Net Income taxes 358 9 
General and selective property taxes 265 6 
Inheritance, estate and gift taxes 118 3 
Other taxes 108 3 


State tax collections in 1940 were two and one-half 
times collections in 1932 and eleven times as great as 
in 1915. Greater collections since 1939 were due 
chiefly to higher yields of state sales taxes which pro- 
duced 11 percent, or $159,000,000 more than in 1939, 
but increases ranging between 5 and 10 percent were 
general throughout all main categories of taxation 
except property taxes and inheritance taxes. State 
property tax levies yielded only 2 percent more.than 
in 1939 and inheritance taxes decreased their yield by 
ll percent. Sixty-one percent of the total gross col- 
lections of all states was received by the 10 most 
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populous states. 
lected 43 percent. 

New York State alone collected $588,000,000 in 
state taxes, $50,000,000 more than was collected by 
all the states in 1919. 

Most productive of gross state tax collections were 
sales taxes of all kinds, including general sales taxes 
levied by twenty-three states and sales taxes on gaso- 
line, alcoholic beverages, tobacco products, and other 
commodities. Sales taxes, which were almost non- 
existent under state laws in 1919, and on which state 
governments became increasingly dependent during 
depression years, yielded 40 percent of the gross state 
collections in 1940, thus supplanting the property tax 
as a main source of state revenue. Property taxes 
which yielded 45 percent of all state revenues in 1919 
yielded only 6 percent of gross state collections in 
1940. Other types of taxes, ranked according to im- 
portance as source of revenue are: taxes on specific 
businesses and occupations; motor vehicle and drivers’ 
licenses, and net income taxes, which yielded approxi- 
mately 11, 9, and 9 percent, respectively, of the total. 


The five most populous states col- 


Motor fuel sales and motor vehicle and drivers’ 
licenses yielded a combined total of $1,233,000,000, or 
30 percent of gross state tax collections in 1940 and 
more than the total amount collected by all states 
in 1925. 

Sales and license taxes on alcoholic beverages yielded 
$260,000,000, or 6 percent of the total. 

Tobacco sales taxes increased their 1939 yield by 63 
percent, or nearly $38,000,000, to a total of $97,000,000. 
Larger collections were due chiefly to increased yields 
in New York, New Hampshire, Rhode Island, and 
Wisconsin, where new sales taxes on cigarettes have 
become effective in the past two years. 

Increases in national income and greater business 
activity in coming years indicate a probable increase 
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in state tax collections, even if no important new state 
tax laws are enacted in 1941. Necessities of defense 
taxation by the Federal Government foreshadow 
limited possibilities for extension of state tax legisla- 
tion in the immediate future. 

Of the total of $4,171,000,000 collected by all state 
governments, more than $480,000,000 was returned to 
local governments in the form of local shares of state 
taxes, or grants by the state from specified tax sources. 
In addition to this sum, $170,000,000 was reported by 
state officials as destined eventually to be granted to 
local governments through general and school funds 
maintained by state governments. The largest amounts 
granted or shared with local units from any specified 
tax were derived from gasoline taxes of which 
$180,000,000, or 21 percent, was distributed to local 
units of government. Other amounts apportioned to 
local units were: income taxes, $68,000,000, or 19 per- 
cent of all state income taxes; public utility taxes, 
$23,000,000, or 14 percent of all collections; and sales 
and other taxes on alcoholic beverages, $53,000,000, 
or 20 percent of all collections from these sources. 


Real National Income at New High Record 


Realized national income, by which is meant the 
total money payments received by individuals, mostly 
in the form of wages, salaries, professional fees, divi- 
dends, interest, rents, and royalties, amounted to 
approximately $72 billion in 1940, according to a pre- 
liminary estimate by The Conference Board. The 
1940 total was 4.9 percent higher than the total for 
1939 and was the greatest since 1930. The 1940 total 
was about $7.5 billion lower than the 1929 all-time 
high record of $79.5 billion. 

If the total realized national income is adjusted for 
changes in the cost of living, the resulting real income 
in 1940 was the highest of any year on record. Using 
the year 1926 as a base period, and dividing the annual 
income totals by the cost-of-living index on that base, 
the real realized national income in 1940 amounted 
to $87.9 billion, as compared with $82.8 billion in 1929. 
On this basis, according to The Conference Board, 
total real national income in 1940 was from 3 to 4 
percent higher than in any previous year. 

Between 1929 and 1940 the population increased 
about $10.4 million, so that on a per capita basis the 
real realized national income made a considerably less 
favorable showing. In current dollars, unadjusted 
for changes in the cost of living, the 1940 per capita 
income was $545, which was about 17 percent lower 
than in 1929. Real income per person was also lower 
than in 1929, though the decrease, giving effect to 
cost-of-living changes, was only 2.2 percent. 

Realized national income per family in 1940, more- 
over, averaged only $2,275 in current dollars, as com- 





May, 1941 





pared with $2,894 in 1929 and $3,044 in 1920. Though 
per capita current income was 16.7 percent lower than 
in 1929, current income per family was 21 percent 
lower, the number of families having increased more 
rapidly than the number of persons. 

Real income per family was lower than in 1929. It 
was lower than in the war year 1917 and it was also 
lower than in the pre-war period 1906-1910. 


Income from Government Sources 18% of Total 
Realized National Income 


The total income received by individuals from goy- 
ermental sources reached a new high record in 1940, 
according to a preliminary estimate by The Conference 
3oard. The 1940 total, estimated on the basis of 
salaries and wages of government employees, interest 
on government bonds, pensions, compensation for in- 
juries, relief and other payments to individuals by 
federal, state and local governments, amounted to 
$13.2 billion, as compared with $12.7 billion in 1939 
and $1.8 billion in 1913. 


The 1940 total nevertheless constituted a slightly 
smaller percentage of the total realized national in- 
come than in 1939. In 1940, individual income from 
government sources was only 18.4 percent of the total 
national income, as compared with 18.6 percent in 
1939 and 20.1 percent in 1938, when income from gov- 
ernment sources constituted the largest percentage of 
the total national income in the history of the country. 
The extent to which income from government sources 
has increased in recent years is evident from the fact 
that in 1930 it constituted 9.8 percent of the total 
realized national income, and in 1913 only 5.5 percent. 


Urges Scrutiny of Toll Road Legislation 


Free highways must be preserved as an essential part 
of America’s motor-transportation system, Baird H. 
Markham, director of the American Petroleum Indus- 
tries Committee, declared recently in commenting on 
the toll-road proposals now being promoted in several 
state legislatures. He commended the stand taken 
by the American Automobile Association in urging a 
careful scrutiny of every toll-road project. 


“The AAA has taken a sound and timely stand 
against the indiscriminate promotion of toll roads, 
which has become an issue in several of the legis- 
latures now in session,” said Mr. Markham. 


“Tt is especially significant that some of the states 
where toll roads are being agitated most persistently 
are the states where the greatest amount of money 
is now being taken away from the highway funds and 
used in other departments of government. If these 
raids on the road funds were halted, in most instances 
there would be ample revenue to build all the high- 
ways needed without reviving the moribund toll road.” 
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INTERPRETATIONS 


U. S. Supreme Court 


Assignment of Trust Income.—An assignment of a sum of 
money payable out of the income of a trust is not the same 
as an assignment of a share of income without retention of 
any control over the interest assigned. Therefore, where in 
1929 and 1930, the life beneficiary of a testamentary trust as- 
signed income from the trust for each of the following years, 
such income is taxable to the assignor. 

Reversing CCA-7, 40-2 ustc J 9537, 113 Fed. (2d) 449, which 
afirmed DC decision reported at 39-2 ustc § 9644.—SC, in 
Carter H. Harrison, Collector of Internal Revenue, First Dist. 
of Illinois v. Sarah H. Schaffner. No. 437. October Term, 
1940. 


Decedent’s Accrued Income—Partnership Profits.—Section 
42 of the 1934 Act permits inclusion as accruable items in a 
decedent’s gross income for the period ending with his death, 
his share of profits earned by the partnership though not 
received by it, where both decedent and partnership were on 
a cash basis. 

Reversing CCA-3, 40-2 ustc § 9532, 112 Fed. (2d) 919, and 
afirming Board of Tax Appeals memorandum decision, CCH 
Dec. 10,808-B.—SC, in Guy T. Helvering, Commissioner of In- 
ternal Revenue v. John M. Enright, Deceased, John G. Enright, 
Emma B. Neilson, and Mildred L. Enright, Exrs. No. 436. 
October Term, 1940. 

* * * 

On authority of Helvering v. Enright above, it is held that 
under Sec. 42 of the 1934 Act, there is includible in the return 
of a cash basis decedent for the period ending with his death, 
his share of earned but uncollected fees of a cash basis part- 
nership in which he was a member. 

Affirming CCA-2, 40-2 ustc J 9570, 113 Fed. (2d) 114, which 
afirmed BTA memorandum opinion, CCH Dec. 10,832-D.— 
SC, in Norman J. Pfaff and Frank B. Wallace Exrs., Estate of 
William L. Wallace, Deceased v. Commissioner of Internal 


Revenue. No. 479. October Term, 1940. 


Lease Cancellation—Income and Loss.—The amount re- 
ceived as consideration for cancellation of a lease of realty 
was essentially a substitute for rental payments and not a 
return of capital. It must be reported in full as gross income 
under Sec. 22(a), 1932 Act, without regard to the claimed 
disparity between that amount and the difference between the 
present value of the unmatured rental payments and the fair 
rental value of the property for the unexpired period of the 
lease. The extent that cancellation of the lease reduced the 
value of the property would become a deductible loss only 
when fixed by a closed transaction. 

Affirming CCA-2, 40-1 ustc J 9490, 112 Fed. (2d) 167, which 
aff'd 39 BTA 922, CCH Dec. 10,694.—SC, in Walter M. 


319 





Hort, v. Commissioner of Internal Revenue. No. 517. October 
Term, 1940. 


Tax Sale Loss as Capital Loss.——Loss by owner of land 
foreclosed upon tax lien is a capital loss. Reversing CCA-8, 
40-2 ustc J 9794, 115 Fed. (2d) 288, which affirmed 40 BTA 
40, CCH Dec. 10,741.—SC, in Guy T. Helvering, Commissioner 
of Internal Revenue v. Nebraska Bridge Supply & Lumber Co. 
No. 776. October Term, 1940. 


Testamentary Trust Distributions—Basis.—Under the 1928 
Act, the basis of personal property acquired from a testa- 
mentary trust, liquidated in kind in 1923, is the value of the 
property at the time of its distribution by the estate to the 
trust. The basis of personal property so distributed to tax- 
payer in 1923, which had been purchased by the trustees 
during the duration of the trust, is the cost to the trustees, 
under the 1928 Act. Two dissents. 

Affirming CCA-7, 40-1 ustc § 9291, 111 Fed. (2d) 843, which 
reversed BTA memorandum opinion, CCH Dec. 10,608-H.— 
SC, in Jeremiah D. Maguire and Ruth S. Maguire v. Commis- 
stoner of Internal Revenue. No. 346. October Term, 1940. 

* * * 

Under the 1928 Act, the basis of personal property acquired 
by the beneficiary of a testamentary trust as a distribution in 
kind is the value of the property at the date of its distribution 
by the executors of the estate of the testator to the trustees 
if the property was owned by the testator at her death, and 
cost to the trustees if it was purchased by them. The capital 
gain or loss holding period dates from the testator’s death for 
property which she then owned, and from the date of pur- 
chase for property purchased by the trustees. Two dissents. 

Reversing CCA-2, 40-2 ustc $9515, 112 Fed. (2d) 530, 
which affirmed 38 BTA 981, CCH Dec. 10,476.—SC, in Guy 
T. Helvering, Commissioner of Internal Revenue v. Richard 
Van Nest Gambrill. No. 472. October Term, 1940. 


* * * 


Under the Acts of 1928 and 1932, the basis of securities 
owned by decedent at his death, in the hands of his bene- 
ficiary after distribution in kind by a testamentary trust, is 
their value when delivered by the executors to the trustees. 
The same basis applies to securities purchased by the ex- 
ecutors. As to securities purchased by the trustees and dis- 
tributed in kind to the beneficiary, the basis in the hands of 
the beneficiary is cost to the trustees. For the purpose of the 
capital gain and loss holding period, the date of acquisition 
by the beneficiary of the securities purchased by the trustees 
is the date they were purchased by the trustees. For the 
purpose of the “first in, first out” rule of identification of 
stock sold, the acquisition date of stock coming from the 
decedent’s estate is the date of death. Two dissents. 
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Reversing CCA-2, 40-2 ustc $9515, 112 Fed. (2d) 530, 
which affirmed 39 BTA 916, CCH Dec. 10,696 (Campbell), and 
BTA memorandum opinions, CCH Decs. 10,727-B (Kno+x), 
and 10,727-A (Rogers)—SC, in Guy T. Helvering, Commis- 
sioner of Internal Revenue v. Marjorie K. Campbell. Same v. 
Seymour H. Knox. Same v. Dorothy K. G. Rogers. Nos. 473- 
475. October Term, 1940. 


Appellate and Lower Courts 


Excess Profits Tax for 1919—Refunds under Sec. 284(c), 
1926 Act.—In re-auditing taxpayer’s years 1917 through 1920, 
the Commissioner increased the deductions for depreciation 
and depletion for 1919, but refused to refund any amount for 
1919 because no timely claim had been filed by taxpayer. The 
1921 invested capital as returned by taxpayer was increased 
very substantially by the Commissioner. The court holds 
that taxpayer under Sec. 284(c), 1926 Act, is entitled to avoid 
the bar of the limitations period on refund claims because the 
1921 invested capital computation disallowed a certain amount 
because taxpayer failed to take an adequate depreciation and 
depletion deduction for 1919. This construction makes Sec. 
284(c) applicable even though through some other adjust- 
ment the net result for 1921 increase rather than a 
decrease in invested capital. 

Reversing and remanding District Court decision, 40-2 ustc 
7 9562, 33 Fed. Supp. 660, reported at 412 CCH { 1589.43.— 
CCA-4, in United Pocahontas Coal Co. v. United States. No. 
4704. 

Excise Tax on Automobile Accessories.—Taxpayer was en- 
gaged in the acquisition of burned out and worn out arma- 
tures, stripping them to the core, and by various machine 
and hand operations, through the use of the old core and 
new material, turning out for the general market rebuilt 
armatures. The court holds that such operations constituted 
“manufacture or production” within Sec. 606(c), 1932 Act. 
The discarded armatures which were purchased by the tax- 
payer had lost their function as a useful article, so that when 
acquired for use in the production of a new armature, they 
bore the same relation to the completed armature as the pur- 
chase of unused materials would bear to the completed 
article. 

Reversing District Court decision, 39-2 ustc J 9565, 28 Fed. 
Supp. 10, reported at 413 CCH § 2614.025.—CCA-9, in United 
States v. Armature Exchange, Inc., Also Known as The Arma- 
ture Exchange, Inc. No. 9469. 

Floor Stock Tax—Claim for Refund.—A special agent of 
the government summoned taxpayers’ public accountant 
under Sec. 914, 1936 Act, to appear before the agent and to 
give testimony and produce certain records and memoranda 
relating to a refund claim by taxpayers for floor stock taxes 
which had been allowed and paid. The court holds that the 
summons was defective, but denies taxpayers’ motion to re- 
strain the accountant from divulging information and evi- 
dence, for the Illinois statutes do not confer any privilege 
upon the evidence or information a public accountant may 
have secured from his employment. The taxpayers have 
other adequate remedy in the accountant’s right to object to 
produce evidence, documentary or otherwise, before the agent. 
—DC, ND IIl., Eastern Div., in Abe Eckerling and Sam 
Eckerling, Co-partners, Doing Business as Eckerling Bros. v. 
Guy T. Helvering, Commissioner of Internal Revenue, Hugh S. 
Loyd, Special Agent and Jacob W. Cohen. No. 2362. 

Board of Tax Appeals—1l2 pt gara bold side 


is an 


Board of Tax Appeals 


Worthless Stock.—Prior to 1931 the taxpayer purchased 
1,031 shares of preferred stock in the F. M. Hoyt Shoe Co. 
The company was placed in receivership in 1931, and the 
taxpayer was appointed one of the trustees. From another 
party who had no interest in the bankrupt company but was 
interested in keeping the industry in New Hampshire an 
offer was received to buy the assets of the company. A deal 
was effected whereby a new corporation under the name of 
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F. M. Hoyt Shoe Corporation, with a paid-in capitalization 
of $200,000, took over the assets and assumed the liabilities 
of the bankrupt company. Preferred stockholders of the 
latter company had the option for each share of stock of 
receiving one share of second preferred stock or $1 in cash. 
Common stockholders of the predecessor company received 
nothing. The taxpayer chose to take the second preferred 
stock of the successor company, which ceased operations in 
1936 and began liquidation proceedings in that year. The 
Commissioner and the taxpayer agree that the second pre- 
ferred stock of the successor company became worthless in 
1936, but are in disagreement as to the basis to be taken in 
determination of deductible loss for the taxable year. The 
Board holds that the 1931 transaction was not a reorgani- 
zation within the meaning of Sec. 112(i)(1), 1928 Act, the 
law applicable when the exchange was made, because neither 
the transferor corporation or its stockholders retained a sub- 
stantial continuing interest in the assets which were trans- 
ferred within the meaning of Helvering v. Minnesota Tea Co., 
38-1 ustc J 9050, 302 U. S. 609. Hence the basis of the tax- 
payer’s loss is not the cost of the taxpayer’s preferred stock 
in the old company, but is the cost of his shares in the suc- 
cessor corporation.—Lewis W. Hall v. Commissioner, Decision 
11,671 [CCH]; Docket 100712. 43 BTA —, No. 98. 
* * * 

Pursuant to a reorganization in 1934 under Sec. 77B of the 
National Bankruptcy Act, taxpayers exchanged their deben- 
ture notes of Piermont Mines, Incorporated, for 6 per cent 
second preferred stock of Piermont, Incorporated. Follow- 
ing unprofitable operations, it was decided in 1937 to liqui- 
date and the assets of the new company were then sold at a 
price which left nothing for the stockholders of taxpayers’ 
class. It is held that the corporation having continued in 
business until 1937, the stock did not become worthless until 
that year—John Stewart Bryan v. Commissioner. Winifred 
Bryan v. Commissioner. Robert C Bryan v. Commissioner, 
Decision 11,662-C [CCH]; Dockets 101375-101377. Memo- 


randum opinion. 


Bureau of Internal Revenue 


Capital Assets — Period Held — Determination. — Where 
property was acquired by gift after December 31, 1920, the 
fair market value of the property at the time of the gift 
being lower than the basis of such property in the hands of 
the donor or the last preceding owner by whom it was not 
acquired by gift, and the property is sold or otherwise dis- 
posed of by the donee for an amount less than such fair 
market value, the donee will be considered as having held 
the property from the date of the gift for the purposes of 


section 117 of the Internal Revenue Code.—IT 3453, 1941-9- 
10619 (p. 6). 


State Tax Commissions 
[Concluded from page 293] 

for the revision of said statutes to meet modern needs. 
The Commission was directed to report to any 
regular or special session of the Legislatures of 1938 
and 1939 and to cause to be introduced such bill or 
bills as may be required for proper carrying out of its 
objects. The Laws of 1938, Ch. 402, amended Ch. 95 
by adding the Commissioner of Local Government 
as a member of the Law Revision Commission. The 
Laws of 1939, Ch. 268, continued the Law Revision 
Commission to July 1, 1940. 


Reports of the New Jersey Commission on 
Tax Law Revision 
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Place & Date No. of ; 
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